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A PEE AL 


Epiſcopal Clergy 
»s C O T L AN D 


To THE 
LORDS in PARLIAMENT. 
WHEREIN 


The Proceedings of the Presbyterian Judi- 


catures againſt Epiſcopal Miniſters are 
prov'd to be contrary to the Laws of the 
Land, to expreſs Acts of Parliament, to 
common Equity, and to former Prece- 


dents in the like Caſes. 
In Which 


The Sentences of the Lords of Juſticiary againſt them 


are likewiſe conſider'd, together with His M ajeſty's 
Act ot Indemnity, and the Reaſons in Law, why thoſe 


| Sentences ought to be revers d. In a Letter from a 


Gentleman in Scotland to the Archbiſhops and Biſhops 
of XC 


"Printed in the YEAR MDCCXVIII. 


is ready, that by the ſtandin 


„„ — 
—— — 


HE Judgment of the Lords of 7400 F 
ciary being ſo long protracted, and 
the Sctlions of Parliament ſo far ſpent be- jp 
fore the Petition of Appeal could be got o 
g Rules of . 7 


- 5 
4 


Houſe of Lords, it could not be heard laſt | 
Seſſions, was the Reaſon the Appeal was 
not then lodged. which will, . 1 
be preſenteck carly next Seſſions. 4 


2 LORDS, 

HE Epiſcopal Clergy in Fcorland 
7 having been the chiet Mark, at 
8 which the Bolts of the profeſt Ene- 
mies of the Church of England have 


been conſtantly levelled ; 1 hope, 1t 
will not be thought improper at this 


1 (lb) NAY; 
"< A 


: Es 22. 8 Y Tundure, when the Church- Party 
t here are ready to expire under their 
5 5 Perſecution, to give your Lordſhips an Account of the 
* 4 Treatment, they have met with, by Proſecutions lately 


carry'd on againſt them, Fiiſt, before Presbyteries and 
Committees of Synod, in the Country; and, There- 
4 | Ls before the Criminal Court at Edinburgh; and of 
the Sentences pronounced againſt them in theſe Courts; 
| together with their Defences. Which are bumbly ſub- 
mitted to your Lordſhips Conſideration, in order to 
form your Je in that Matter, which is now to 
ys brought before your Lordlhips in Parliament by 

eal. 
| Nis a hard Fate, attends thoſe Gentlemen of the. 
| Epiſcopal Church, IF they are not only to be turned 
cut of their Churches and Livings, Hand over Head, by 
Military Force, but muſt likewile be deemed Criminal 
4 A 2 for 


— 


9 


4. [ 4 1 : 8 | 
for aſſerting and maintaining their juſt Right in a legal 
Manner; IF their Appealing, from the meaneſt and 
loweſt Judicature of the Church to a higher either in 
Church or State, in a Matter that concerns their Tem- 
poral Right and Freehold, be a ſufficient Ground for 
Articles of Impeachment; IF it be a Crime in them, 
which is a Duty in every other Perſon, to retain their 


lawful Right and Poſſeſſion, until they are legally de- ; 


priv'd and found to have forfeited the ſame, for ſome 


Crime, for which the Law has ordained ſuch Puniſh- 
ment: They are of all Subjects the moſt miſerable, # 
This would have been a great Diſcouragement to thoſe 
Untortunate Gentlemen: But that they conſider the 7 


dernier Reſort is in your Lordſhips, and that by your * 
Judgment they muſt ſtand or fall. FI 
Britiſh Subject, that he is not liable, either in his Life, 
Fortune or Freehold, to any Judicature but ſuch as is 
eſtabliſhed by King and Parliament; nor is he to be tried f- 
by any other Laws than by the Laws of the Land. Cr 

It was the great Complaint in the Bill of Rights 


It has always been eſteemed the great Happineſs of a b C 


againſt the late King James, That he had taken upon 
him to cancel our Security from the Laws, by a diſpen-. * 
ſing Power; and erected Commiſſions to deprive Sub- t 
jects of their Properties, not according to Law, but 
Humour. And certainly, it muſt be highly Crimina! 
in Presbyteries and Committees of Synod ( a Judicature t 
That never had the Honour to be named in our Statute J 
Books) to ſet themſelves up as Tribunals to Depoſe, 
Forſeit and Deprive Men of their Properties, if it can 


be proved to be witheut the Authority of the Legiſa- 
That 


That your 1 * this Matter fully be- 
fore you, it may not be improper to give you an 
Account from our Acts of Parliament, how the Law, 
with Reſpect to the Church, has ſtood ever ſince the 
Reformation. And tho' it may occaſion ſome Repetition 
by mentioning the Acts now, and reciting them again, 
hen they are applied to the particular Defences; yet 
it will be found uſeful in judging how far they are pro- 


wy perly urged, or prove, for either Party | in this important 
- WCaſe, 

le, Your Lordſhips knw... the ebe was begun 
fe © in England by hs Biſhops and Clergy in the Reign of 
ne Heu) VIII. carry'd on by Edward VI. and finiſh'd by 


Queen Elizabeth, "arte it took Effect in Scotland; 
where it was afterward carry'd on by the Nobility and 
4 Sentry called, Ihe Lords of the Congregation, with the 
e, "Affiſtance of the Biſhops and Prelats, as I ſhall have 
is Occaſion to ſhow hereafter ; which meeting with Oppo- 
ſition from France and elſewhere, till that glorious 
Queen ſent Aſſiſtance from England, and at laſt brought 
about that great, Work, ſo as the Reformation came to 
Mn be fully agreed upon in Scotland, Anno 1560, which 
n. Was ſettled by a Law, Anno 1567, with the Approba- 
b- ion of the Prelats, Barons and Burgeſſes in Parliament 
ut allembled. | 
The firſt Acts, we meet with in our Statute-Books, 
e that regard the Proteſtant Religion, are in the firſt 
Parliament of King Ja. VI. Arno 1567, where, by 
the five firſt Acts of that Parliament, the Papal Autho-, 
ri. y is ſhaken off, Maſs and Idolatry condemned, and the 
Articles of the proteſtant Faith ſettled and confirm d 
His Majeſty and the Three Eſtates in Parliament. 


By 


By the ſixth Act of nn oy RES. Thoſe are only 
declared to be Members of the true Church, who agree, in © 
Doctrine, Worſhip and Sacraments with the then Mini-. 
ters of the Evangel, conform to the Confeſſion of Faith, Þ 
which by Act 46. Par. 3. Ja. VI. Anno 1572, all Arch- Þ 
| biſhops, Biſhops and other Eccleſiaſtical Perſons, are 
obliged to ſign. And if any Perſon, having any Eccle- 
fiaſtical Living, did maintain any Doctrine contrary 
thereto; the Inferior Clery being convicted thereof be- 
tore the Archbiſhops and Biſhops, Oc. and the Arch- Þ 
biſhops and Biſhops before the General Aſſembly; the 


fame was declar'd to be a juſt Cauſe of Deprivation. 


By the ſeventh Act of the foreſaid Parliament 1567, 9 
the Examination and Admiſſion of Miniſters is committed v1 
to the Church: And Patrons are obliged to preſent © f 


qualified Perſons to the Superintendent, G. within fix 


Months, after a Vacancy ſhould come to their Know- ** 


ledge. 


grants Juriſdiction to the true Kirk, which is there ſaid 


zo conſiſt and ſtand in the Preaching of the Word, Cor- 
rection of Manners and Adininifiration of the Sacramenis; 
and declaring that there is no other Face of Religion, nor 
216 other true Kirk than that which by the Favour of © 
GOD was eſtabliſhed ; and there ſhould be no other Ju- 
ri: diction Eccleſiaſtical acknowledged within this Realm 7 


than that which ſhould be within the ſaid Kirk. 


By Cap. 100. Par, 7. of that King, it is further , 
provided, That every Pariſh ſhould have a Miniſter 11h We 
a reaſonable Stipend ; and that Churches annexed to Pre- 
{acies ſhould be provided with ſufficient Miniſters ond „ 
competent Livings ; and where any Prelacy ſhould de 
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By Ac 69. Par. 6. Fa. V I. the King declares and 


® thereafter conferred upon any ofen, that it ſhould be with 


F 7 the Reſervation of a competent Stipend to the Miniſter. 
® As thole Privileges, in Favour of the Church, flowed 


th ben the King: So His Majeſiy's Royal Power and 
. Authority over all Eſtates, as well Spiritual as Temporal, 


Wy is fully acknowledged; and His Furisdiclion in all Matters 
le. Spiritual or Temporal over all Perſons of what Degree, 


Function or Condition ſue ver, is amply ratified, Fa. VI. 
J Par. 8. Cap. 129. Which is thereaſter confirmed, and 
His Royal Prerogative again aſſerted over all Eſtates, 
ZPerſons and Cauſes, Ja. VI. Par. 18. Cap. 1. Which 
Acts are ſtill in Force, unrepealed, and again confirmed 

by the 4th and 15th Act, Par. 1. Cha. II. 
'* Miniſters, at that Time, beginning to turn inſolent. 
as Spotiſwood and Sir George Mackenzie obſerve, and 
- being then diſſatisfied with Epiſcopacy, became very 
ſeditious and turbulent, proteſting, that nothing might 
paſs in Parliament concerning the Church, till they were 
heard, and againſt the proclaiming of the Acts of Con- 
d Vention of Eſtates, and refuſing to be judg'd by them, 
or by the Privy Council. And about that Time the 
new Judicature, call'd a Presbytery, began to be ſet up; 
the firſt of which being the Presbytery of Edinburgh in 
of May 1581, as Calderwood informs us, and which had 
not the Authority of any Law till the Year 1592. 
And this occation'd an Act to be made, which is Cap. 13 1. 


" Immediately ſubſequent to the former, which recite, 
er (That there being ſundry Forms of Judgments and Jurij- 
70 alictions in Spiritual gs well as Temporal Cauſes, by which 


FE: Majſiy's Suit were conveen'd, and Pains Civil, 
Pecunial or Eccleſtiaſtical ir flieted upen them. For Remedy 
thereof in Time coming, ſo that (according to thè laudable 
Het of His deceaſt Crandſire Ring James IV. of worthy 

= | TT Memory) 
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Memory) all His WM Cw „ being under Hi, 
Obeiſance, muſt be ruled by His own Laws and the com. 
mon Laws of the Realm, and by no other Laws what- 
ſoc ver. Therefore Our Sovereign Lord, and Ihre: 
Eſtates, diſcharge all Juriſdictions and Fudgments, Spi. 
itual and Temporal, which are not approved by Hi, 
Highneſs and His Three Eſtates. Certifying all theſe, u 
ſhould exerce ſuch Juriſdliction (not allowed and approved, 
as aforeſaid ) and alſo the Obeyers thereof, that they ſhould 
he puniſh'd as Comemners of His Majeſty's Authority, 
And His Majeſty ſtrietiy Prohibites and Diſcharges ame 
His Subjects, Spiritual or Temporal, to meet, or aſſembl 7: 
themſelves together in any Meeting, Convention or Aſſem- "+ 
bly, to determine in any Matter, Civil or Eccleſiaftical, 4 
except in the ordinary Fudicatures, under ſuch Pains a1 * 
are inflifted in Caſes of unlawful Convocations, And 
this Act is oſten confirmed, and particularly by the fore- *: 
{aid 4th and 11th Acts, Par. 1. Cha. II. and is till in 
Force. 1 » 
That Biſhops and other Churchmen might exerce ſuch 
uriſdiction as was thought neceſſary for them, and not 
miitake themſelves in thoſe Matters, which the Law ,” 
had not committed to their Cognizance by going beyond 
their Bounds, either in relation to the Crime or Punith- © * 
ment, the very next Act, Cap. 132. Par. 8. lays down 
the particular Cauſes and Manner of Deprivation of 
Miniſters, and what Crimes are cognoſcible by the ordi- 
nary Biſhop of the Diocels, (5c. and what by His Ma. 
jeſty's Criminal Judges. And to the Firſt belongs Here, 
 Patpiſiry, falſe and erroneows Doctrine, Fornication,® 
 Drunkenneſs, Noureſidence, Plurality of Benefices, Simony \ © 
and Dilapidation. And tothe Laſt, "Treaſon, Slaughter, 
Mutilation, Adultery, Inceſt, Theft, common Oppreſſion, 
CUſury, Perjiry and Falſhood, i” =, 


—_ 
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b] perfect Age, His Maz 
rom. © jeſty, with the Advice of the Three Eſtates, Confirms 
hat. © and Ratifies all the Laws formerly made concerning the 
hre: Liberty of the true Kirk ; which were all made under 


Hi, Anno 1587, After the Kin 


. M Bpiſe ag. EE 
All theſe Laws are again recited and confirmed in 
the following Parliament, Anno 1592, Cap. 114. 
(which is the firſt legal Eſtabliſhment of Presbyterian 
Church Government, only with this Alteration, That 
whereas formerly Preſentations were directed to 
zy of Biſhops, Gc. they are, by this Act, appointed to be 
n directed to Presbyteries, who were obliged to receive 
Jem. ſuch qualified Perſons as ſhould be preſented by the 
ical, Patrons, And it is therein declared, "That it ſhould be 
1 „ latvfal to the Kirk and Miniſters thereof, to hold and 
Ang Leep an Aſſembly once every Tear, or ofiner, pro re nata, 
ore. the King or His Commuſſioner being preſent, - where he 
1 in _- might appoint the Place where, and when they ſhould 
hold their next Aſſembly, Gc. And their Provincial 
uch Synods are orderd to be kept twice every Year, as they 
were in Uſe to be. And the Presbyteries, and Kirk- 


=  #Seffions, with the haill Juriſdiction and Diſcipline of the 


Kirk, are Ratified as they were agreed unto by His 
77 Majeſiy in Conference holden with certain of the Miniſters 
wn con veened for that Effect, of the which Articles the Tenor 
: a « Matters to be treated in Provincial Aſſemblies. 
de Thir Aſſemblies are conſtitute for weighty Matters 
„ neceſſary to be intreated by mutual Conſent” and 
e Aſſiſtance of Brethren within the Province, as need 
requires. This Aſſembly bath Power to handle, 
s order and redreſs all Things omitted or done ami{- i 
e the particular Aſſemblies. It has Power to deprive 
' © © the Offce-Bearers of that Province for good and ju! 
F 8 ; * Caules 


10 
Cauſes defer ving Deprivation. . And generally thir N 
« Aſſemblies have the haill Power of the particular 1 
„ Elderſhips whereot they are collected. 1 
© Matters to be treated in the Presbyteries. The * 
cc Power of the Presby ter ies is to give diligent Labour 
*in the Bounds committed to their Charge, that the |}. 
cc Kirks be kept in good Order, to enquire diligently 
cc of naughty and un;.odly Perlons, and to travel to 
« bring them into the Way again by Admonition, or + 
[06 T breatning of GO D's Jud: ments, or by Correction. 
ce It appertains to the Elderthip, to take Heed, that 
ce the Word be purely pre..ch'd, the Sacraments rightly 5 
ce adminiſtrated, and Ditcipline oblerved, Cc. Anent 
particular Kit ks, it they be awtully ruled by ſufficient 
'< Miniſters and Seſſion, they have Power and Juriſ- 
© diction in their own Congreg ation in Matters Eccle- 
« ſiaſtical. 
T have the more fully inſert thoſe Articles, they being 4 
the legal Foundation of the Presbyterian Church- = 
Government in yScorland ; and that nothing, that may 
be thought Material, be oinitted, there is a Clauſe in #9 
this Act, in the tollo wing W ords, The King's Majeſiy = 
declares, That the 129 Act of the Parliament 1584 
fall nowiſe be prejudicial, nor derogate any I bing that © 
GOD has given to the Spir tual Cffice-Beavers in the 
Kirk, concerning the Heads of keligion, Matters of % 
Hereſy, Ex communication, Collation or Deprivation of 
Miniſtert, or any ſuch like eſſential Cenſures, ſpecially 4 
grounded and having Warrant from the Nord of G OD. 
This great Change in the Church-Government, 2 
Sporiſavood obſerves, was occaſioned by the a e : 
Party's taking Advantage of the King's being engaged 
againſt the Earl of Bothwell, who was then in Rebelli- 


on; and in other Difficulties: They in an 1 * 
i 
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hir held at that Time, mühe upon Four Articles, where- 
ilar ot this was the Firſt, I he Hechnd was, Ihat the Act 
of Anne xation ſhould be abrogated. Thirdly, . That 
Abbots and Priofs ſhould not tit and vote, as repreſen- 


our z ting the Church in Parliament. Fomrhly, That the 
the Land ſhould be purged ot Blood. And the lame Au- 


y #2 thor obſerves, that the King, becaule ot . tits preſent 
| to # Difficulties, was under a Neceſſity to comply with the 

or + Firſt; and agreed to the Laſi, the other I wo being laid 
on, aſide. But your Lordſhips will perceive, that the Or- 
hat der of Biſhops was not taken away. by this Act, far leſs 
tl declar'd unlawtul, And the ſame Author. tells us, 
ent I bat feveralof them poſſeſo'd by their Jituſars all along. 
ent 4+ 1is true, their Juriſdiction was impair'd thereby, as 
riſ. their Revenues were diminiſhed by the Act ot Annexa- 
le- tion of the Temporality of the Benetices to the Crown, 
tho' they might ſtill ſit in the Judicatures. So, Auno 
1597, about Five Years thereafter, we have a very 
remarkable Act, it is the 231, of King James's 15th 
Parliament, which acknowledgeth the many and great 


old Joke | 
in Privileges granted by the King's Royal Predeceflors in 


zſly Favours of Biſhops, and that they had been always One 
84 ot the Three Eſtates of the Kingdom, and His Majeſty 
bat Proteſiing His great Zeal for the true Religion preſently. 
proſeſt within the Realm, thereſore declares, 1hat ſuch 
Perſons, as His Majeſiy ſbnuld provide to the Office, 
Place and Dignity of Biſhop or other Prelacy, faould be 
Actuall) Miniſters in the Church, and who ſhould fit in 
Parliament, as other Eccleſtaſtical Prelats had done be- 
' fore. And at that Time of Day, this wag thought no- 
26 vile inconſiſtent with Presbytery. For it is declared 
ed in that very Act, That the ſame was without Prejudice 
li $9 the Juriſdietion and Diſcipline of the Church by Gene- 
ly, ral Aſſeinblies, Provincial Synods and Pregbyteries. And 


B 2 | the 
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really Members. 


L 72 


the General Aſſembly at Dundee, conveened upon this 
Occaſion, agreed, That Fifteen ſhould fit in Parliament 


as repreſenting the Church, ; 


'Tis true indeed, they took upon them to cenſure . 
and excommunicate Biſhops afterwards, for not obler- » 


ving the Cautions, given them by the General Aſſem- 
bly, in their voting in Matters which they judged 
might leſſen the Aſſembly's Power. But this is ſtill an 
Argument, that the Church being repreſented by Biſhops 
in Parliament, was neither unlawtul, nor againſt their 
Principle at that Time. 


And it is apparent by Act 2. Parl. 18. Ja. VI. That 


it was never meaned by His Majeſty, that the State of 
of Biſhops was to be ſuppreſt, their ſitting as One of 
the States of Parliament being declared to be One of 


the Fundamentals of the Conſtitutiop. So that the 


only Difference, that ſeems to have been introduced by 
the Act 1592, eſtabliſhing Presbytery with reſpect to 


Biſhops, was, That whereas formerly the Preſentations | 


were directed to Biſhops or Superintendents, &c. who 
had Power by themſelves to order all Eccleſiaſtical 


Matters, they were by this Act to be directed to Preſ- | 


byteries, who were ordered to receive ſuch Preſentati- 
ons, give Collation, and to take Order in other Eccle- 


ſiaſtical Matters, according to the Power given to them 


in their reſpective Judicatures, where Biſhops were 

As Epiſcopacy was not expreſly abrogated all this 
While, as Sir George Mackenzie obſerves, and that the 
Biſhops continued to fit in Parliament: So they were 
reſtored to their Spiritual Juriſdiction by Act 2. Parl. 18. 


Ja. VI. Anno 1606, and more fully by the Firſt Act of 


His 21 Parl. Anno 1612, and Presbytery aboliſhed, 
which was neyer reſtored by any Law tillthe Revolu- 


22 


TTT 


.. WW WT Yy „ WP. = 


tion. For I do not 1 thoſe Rebellious Aſſemblies, 


during the Uſurpation, held without His Majeſty's 
Authority, who ſat and paſt Acts without the Royal 
Aſſent, and which ſtand condemned, and ordered to be 
deleted out of our Statute-Books, by ſubſequent Par- 
liaments. © 2 e 

I ask Pardon for this Digreſſion, and return to the 
Year 1593, where ſoon after Presbytery was firſt ſettled, 
there was an Act made, directing how the Decrees of 
the Church ſhould be proſecuted. It is Act 164. 
Parl. 13. Ja. VI. wherein, after reciting the Act, 
ſettling the Church Government by General Aſſemblies, 
Synods and Presbyteries, And that His Majeſty was 
willing and deſirous that their Sentences and Decrees in 
Matters pertaining to their Juriſdiction ſhould be put in 
Execution; and that notwithſtanding thereof a Number 
of obſtinate People contemned the Sentences and Decrees 
of the ſaid Aſſembly, &c. And His Majeſty conſidering, 
that the ſaid Kirk has no other Puniſhment in her Hand, | 


but Spiritual: Therefore He Ordains, That where any 


Perſon refuſed to obey the Sentences of the ſaid Aſſembly 


or other Church Judicatures, they are to direct their 


Beale to charge the Perſon to obey their Sentence in Name 


of GOD and the King, which if they fail, the Miniſter 
of the Pariſh is to charge him Three ſeveral Days from 


the Pulpit, to obey the ſaid Ordinance and Decree in the 


like Manner, which if they likewiſe fail, then ſhall the 


ſaid Aſſembly or Judicature, who made the [aid Decree, 


mean the Matter by their Supplication, to the Lords of 
Seſſion, containing the Subſtance of the Proceſs, the Sen- 


Nienuce and Decree pronounced againſt the ſaid Perſon, 


with 4 Complaint of their Contempt and Diſobedience. 
Mhereupon the Party complained on being firſt cited and 
beard to propone their lawful Defence:, in Caſe they 

EE * boinpear. 


compear : And if they 1 the ſaid Lords of Seſ. 

ſion or Secret Council. ſhall,” propter Contumaciam, give 
out Letters to put the ſaid Perſon ta the Horn, incaſe of 
D:ſobedience and continuing in their Contempt and Re- 


Tam now come as far as the Revolution, where in the 


Parl. 1690, Act 5. the Presbyterian Government is again 
ſettled, and the Act 114. Parl. 1592 reviv'd, and the, 
Power of Presbyteries, Synods, and General Aſſemblies 
confirm'd: And the Government of the Church in the 
mean Time is put into the Hands of ſuch Presbyterian 
Miniſters, as had been outed ſince the Firſt of Januar 


1661, for not complying after the Reſtoration, who, I, 


believe, might be about 49 in Number. 


In this Act, there is a Clauſe bearing, That to the 


Effect the Diſorders, which have happened in the Church, 


may be redreſſed, His Majeſty, with Conſent of Parlia-Þ 
In. 
fhould take further Courſe therewith, to the firſt Meeting b 
of the ſaid Presbyterian Miniſters, which was ordained #{; 
to be upon the Third Tre/day at October theraſter, And 
thoſe who ſhould be authyriz'd Viſitors by them, to try and 
purge out all in[ufficient, negligent, ſcandalous and errone- 
ous Miniſters, by due Courſe of Eccleſuaſtical Proceſs. And 
it is thereby declared, that whatſoever Miniſter, being 
conveen'd before the ſaid general Meeting or the Viſitors ap- 
pointed by them, and ſhould either prove contumacious in 
not appearing, or be ſound guilty, and betherefore cenſur'd| 


ment, grants Power in the mean Time, until the Church 


with Suſpenſion or Depoſition, that they ſhould ipſo facto, 
be ſuſpended from, or arprived of their Stipenas and 
—A V 

Your Lordſhips will obſerve, That this is tl'e ſirſt Act, 
that makes Sentences of Depoſition of Miniſters, þ/o 


facto, inter Deprivation of their Stipends and Benefices: 


1 


I 
Sef- 
ive of the firſt general Meeting appointed by Parliament, 
e of and to thoſe Vilitators appointed by them; and that 
Re · Þ there is long ago an End to that Viſitation © 

I here is likewiſe another Clauſe in this AQ, whereby 
the Epiſcopal Miniſters, who had been thruſt out of their 
ain Churches by the Presbyterians, preceeding the 13th 
the Day ot April 1689, were to have no longer Right to 
lies ¶ thole Churches, but that the Presbyterian Miniſters who 
the poſſeſo'd themſelves thereof, ſhould have Right to thoſe 
ian Benefices and Stipends, according to their Entry in the 
car) F Year 1689. ED Mm 
„ IF 


D 


— 


moſt forgot, which is made uſe of by the Reſpondents; 
the and it is the very next Act after Presbytery was ſettled 


hin 1592. For in theſe great Revolutions of the Church, 


lia- Things are permitted, and ſometimes authorized, as 
ch neceſſary upon thoſe Occaſions, which at other Times, 
ing 1 by the ſtrict Rules of Law or Equity, might not be 
ed ſo expedient. | 


Ind To make Way for the Creatures of the then new 


nd eſtabliſh'd Church Government, the 115 Act, which is 
ne- the very next Act after Presbytery was ſettled, recites 
ind the great Abuſes, which are lately crept into the Kirk 
ing thro” the Misbehawviour of ſuch Perſons, as were provided 
ap- o Eccleſiaſtical Benefices, and thereafter neglecting their 
in ¶ (Charge by leaving their Cure; or committing ſuch Faults 
d Wor Enormitics that they are found worthy of the Sentence of 
to, N Depriwation, &c. Which Sentence is the leſs regarded by 
nd Niem, becauſe albeit they be deprived of their Function and 
(Cure within the Kirk; yet. they think they may brook law- 


ct, Tally the Profits and Rents of the [aid Benefices, during 
pſo their Liſctime, notwithſtanding ite ſaid Sentence of De- 
SS: Wj/1iwvaiion, Therefore Power is given to Presbyteries 
nd 2 | (who 


And that this San&ion was only given to the Sentences 


This puts me in Mind of another Act, that J had al- 


, — — ane, ad . 


(who had Occaſion to meet often) as well as to Gene. 
ral Aſſemblies and Synods, contrary to their expreſz 


Power limited in the formet Act, to pronounce Senten- 


ces of Deprivation againſt ſuch Prelates and Vicars as! 


had deſerted their Poſts, or otherways criminal, wh 
had been admitted to then Beneficer ſince His Majeſty" 
Coronation. But no meution is made of thoſe who 
ach kappen thereafter to be admitted; and even 


uch as had Votes in Parliament, Council or Seflion,| 
tho' admitted ſince, are excepted, And the Sentences| 


of ſuch Presbyteries and Synods, Gc. againſt ſuch a 


had been admitted. as aloreſaid, were ordained to bel 


a ſufficient Cauſe, in all Judgements, to ſeclude Perfons 
ſo provided and deprived, from all the Profits and Enola 
ments of the Cure, Parſonage or Vicarage. And this 
tho a ſhort prov'd a fruittul Harveſt to young ExpeRants, 


For the Act had a Retroſpect, and went back to confirm 


Sentences of Presbyteries, even before Presbyterian® 
Government was ſettled. Your Lordſhips will ſee the 


1 
ke 


Uke that is made of this Act afterwards, 1 

The next Act, That relates to the Church, after the, 
Revolution, is Act 22. Parl. 1693, Intitled, Act ſor 
ſettling the Peace and Quet of the Church, whereby it ii 
Enacted, Ihat no Perſon be admitted or continued full 


hereafter to be a Miniſter or Preacher within this Church 


unleſs 1% He have taken the Oath of Allegiance andſ 
Aſſurance, in Manner appointed by the Sixth Act of that} 
Parliament. 2%, That they ſubſcribe the Weſtminſter 


Confeſſion of Faith, Ratified in the Parliament 1690. 
and acknowledge the Doctrine therein contain d, and 
promile to adhere thereto. 3%, That they own and 
acknowledge the Presbyterian Church-Government to 
be the only Government of the Church; and that they 
will ſubmit themſelves thereto, and concur therewith, 


«4 
2x 
9 5 
bl * 


and! 


| 17 
and never endeavour the Alteration thereof. 479 That 
they ſubſcribe to obſerve, and actually obſerve, the 
-® Uniformity of Worſhip, and of the Adminiſtration of 
SF all publick Ordinances. 5% That they ſhould betwixt 

= anda certain Day, every Man by himſelf, apply to the 
General Aſſembly, or other Church-Judicatures, 
and qualify themſelves as aforeſaid, under the 
Pain of being depoſed by the faid Aſſembly, 
Ec. tam ob Officio quam a Beneficio. And thoſe who 
applied, and qualified themſelves as aforeſaid, were to 
have and. enjoy His Majeſty's Protection, ay and while 
bel they were received into the Government of the Church, 
i Providing always, That the Benefit of this Act ſhould 
not be extended to ſuch as were ſcandalous, erroneous, 
thi negligent or inſufficient, and againſt whom the ſamen 
nts ſhould be verified within the Space of 30 Days after the 
my ſaid Application : But thoſe, and all other in like Man- 
ran ner guilty, are declared to be liable and ſubje& to the 
1 Power and Cenſure of the Church, as accords. And 
there is another Clauſe in this Act, Ordering the Lords 
the of Privy Council, and all other Magiſtrates and Judges, 
/ i to give all due Aſſiſtance for making the Sentences and Cen- 
SR [rires of the Church and Fudicatures thererf to be obeyed, 
= or otherwiſe effectual, as accords. 55 
65 Anno 1695, Cap. 22. there is an Act made againſt 
ind! Miniſters intruding themſelves into vacant Churches, 
hath by which any Perſon, ſo intruding without an orderly 
e Call and Admiſſion, was declared incapable of enjoy- 
” ing any Church for the Space of 7 Years. And the 
" Execution of this Act is committed to Sheriffs, Stewarts, 
maß Magiſtrates of Burgh, 6c. And it is recommended to 
TON the Privy Council, to remove all thoſe, who had already 
Hy tntiruaed fince the Eſtabliſiment of the Church-Govern- 
1 cut; and to hinder Miniſters dipoſed from preashing or 
on C en- 
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1 1 
exercifing any other Acts of the Miniſterial Function; 
which, lays the AR, they cannot do, after they are depo- | 
led, without a high Contempt of the Church and the Laus 
eſtabliſhing the-ſame. 1 
Epiſcopal Miniſters having feel'd the heavy Effect of 
thole Acts, ſubjecting them to Presbyterian Judicatures, gi: 
by a continued Courſe of Proſecutions and Sentences of i 
Deprivation, upon Pretence of Scandal, erroneous Do-Wrn 
ctrine, Negligence or Inſufficiency ; in ſo much that they 
generally omitted to qualify themſelves to the Civil Go-F 
vernment, as being ſenſible they could have no Benefit 
thereby, ſo long as they were ſubject to the Presbyterian 
Judicatures. Therefore the Parliament 1695, Cap. 27. 
poſterior to all the former Acts, Enacted and Declared, 


That all the Epiſcopal Miniſters, h had continued ini 


their Churches ſince His Majeſiy's Acceſſion to the Crown, 
and who ſhould take the Cards of Allegiance and Aſſurance, at 
aud behave themſelwes worthily in Doctrine, Life ana i 
Converſation, 65 became Miniſlers of the Goſpel, fhouldd 


enjoy Nis Majeſiy's Protectiun as to their Churches and | 


Þenefices, any thing in the At of Farliament 1693, Ul 
Intitled, Act ior Settling the Quiet and Peace of the 
Church, notwilhſtanding. On: 
Alter this, moſt of the Epiſcopal Miniſters in Scotland, ne 
who had eſcaped the Fury of the Mob, that drove then 
from their Churches in 1689, and the Proſecutions of thei * 
Presbyterian Judicatures ſince, took the Oaths. Andi; 
except when Encroachments were now and then made 
upon them by the Presbyterian Judicatures, they have 
enjoyed their Livings peaceably and quietly, til} of lately 
Endeavours have been uſed to extirpate every Man oft 
them, as will appear anone. But to proceed with the c 
| - q 
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19 ; 
As the Law ſtatutes particular Puniſhments for all Ot- 
fences, Scandals and Immoralities, which the Civil Ma- 
giſtrates are bound to execute: So by Act 3 1. Par. 1696, 
Rrhich was the firſt Parliament after Epiſcopal Miniſters 
were freed from ſubjecting themſelves to the Presbyte- 
tian Judicatures, all Judges and Magiſtrates are more 


o- nd where they did not refide themſelves, to appoint 
uch Deputies as ſhould be recommended by the Kirk- 


s therein declared, That no Pretence of Difference of 
Perſuaſion in Matters of Religion ſhould exempt the Delin- 
nent from being cenſurd and punifh'd for juch Scandal 
nd Iinmoralit ). > Ls 

In all ſucceeding Parliaments in Scotland, where the 
On, Acts in Favours of the Presbyterian Government were 
ICE, 
dt is, with an expreſs Reſervation of the Liberty grant- 
ua d to the Epiſcopal Miniſters by the Act 1695. And 
ndÞÞ that Act continued as an Exception, in græmio, of 
935 the Church-Acts till the late happy Union. 

the I need not put your Lordſhips in Mind, what Judge- 
ments you have palſs'd, and what Acts have been made 


ud. nce, tor preſerving thoſe of the Epiſcopal Communion, 
em well as their Miniſters from undue Proſecutions. Mr. 
theſ@reenſpeel's Caſe, and the Act, Anno Decimo Regi- 


Andie, Intitled, Act againſt diſturbing theſe of the Epiſco- 
ade! Communion in that Part of Great-Britain,, called 
aveſſotland, Oc. will no doubt occur to your Lordſhips. 
late y which, all Miniſters, having Ordination from a Pro- 
1 of ſtant Biſhop, are Ordered to be protected in the Ex- 
theſWciſe of their Miniſtry, in Baptiſing, Marrying, and 


ct, to ſhow how little any Petfon (who is not of the 
| 2 Pics: 
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Wirictly order'd to enquire after Scandal and Immorality; 


Peſſions, for py the Laws in Execution. And it 


Etified; and particularly Anno 1700, 1702, 1703, OC. 


ther Parts of their Eccleſiaſtical Function. In which 
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20 | 
Pr exbyterian Communion, is ſubject to their Judicatures) 
there is a Clauſe in the following Words, Detlaring, 
j That no Cruil Pain, Forfeiture, or Diſabiluy whatſoever, Þ j 
Hall be any wiſe incurred by Reaſon of any Excommunica- 
tion, or Proſecution in order to Excommunication by rhe 5 
Church Fudicatories in Scotland: And all Magiſtrates are 
expreſly Prohibited and Diſcharged to force any Perſon to 
appear when ſummoned, or fo give Obedience to any ſuch 
Sentence when pronounced, any Law or Cuſtom to the con. 
trary notwithſtanding. a 
Having thus laid before your Lordſhip s thoſe ſeve- 1 
ral Laws relating to the Church, I {hal proceed to 
give an Account of the Caſe of thoſe Unfortunate Gen- 
tlemen, who have been turn'd out of their Livings,| 
and proſecuted criminally for aſcertaining their Rights 
in a legal Manner. al 
The Proceedings of the Presbyteries and other C urch = d 
Judicatures being fully ſet forth in a Memorial or Caſe. 1) 
preſented to the Provincial Synod of Aberdeen, and af. L 
terwards laid before the Lords of Juſticiary by One of | C 
thole Clergymen, who had the Misfortune to fall under e 
the Presbytery's Cenſure; and who was, among the b 
reft, indicted beſore the Criminal Court, tho' by Rea-· te 
ſon of Certificates from Phyſicians of his great Age and 
Infirmity, by which he was not able to travel, his Sen t! 
tence was ſuperſeded for a Time. However his Caſe in 4 n 
general is the ſame with Others: And all the Difference n 
among them is, that ſome of them were depos'd by P 
Presbyteries, and Others only by Committees of Synod: de 
Some were depoſed for praying for the Pretender in ex K 
preſs Terms; and Others, ambiguouſly, fo as, they 


rere 


82 the Pretender might have been meant: Some, tori t. 
reading the Pretender's Proclamations; and others, for h 
allowing them to be read in their Churches. But their © 


Ee eneralf 


75 i 
1 
. 
vs 


7 = 1 ; 
s) general Defences, againſt the Proceedings as being car- | 
g, ry'd on in their Abſence, againſt the Relevancy of the | 
er, © Libel, the Competency of the Judicature, the Pro- 1 
:4- bation of the Crimes, the Execution of the-Sentences, 1 
the and that the Appellants were all indemnified by His ! 
are Majeſty's moſt Gracious Act of General and Free Par- | 
10 don, being the ſame, I have hereunto annexed the Cale, ; 
ich MF which will inform your Lordſhips of all that's Materi- [ 
n. gal, until the Proceſs was carried on by a Criminal In- [ 


dictment before the Lords of Juſticiary. And ſhall 
e · proceed to give an Account of their Lordihips Sentence, 
to with the Appellant's Defences, which are the Grounds 
en- upon which they have made their Appeal, and which 
they humbly ſubmit to your Lordſhips Conſideration. 
ht After the Synod had refuſed to give any Redreſs in the 
gaforeſaid Caſe, the Appellants raiſed a Summons of Re- 
ch duction of the whole Sentences pronounced reſpective- 
aſe ly againſt them, before the Lords of Seſſion; as allo a 
af. Declarator, or ſcire facias, of their Right to their 
of Churches and Benefices, notwithſtanding of the pretend- 
ler ed Sentences againſt them; and cauſed execute the ſame 
he by ſummoning the Members of the reſpective Presby- 
ea. teries, Synods, GW. 

nde But to prevent the Effect of this Suit, there was in 
en-. the mean Time a criminal Libel (for fo we call Indict- 
in ments) raiſed at the Inſtance of thoſe Presbyterian Mi- 
gniſters, who were put in by the Presbyteries in the Ap- 
pellants Churches, and the Moderators of the Presby- 
teries for their Intereſt, with the Concurrence of the 
King's Attorney-Generalagainſt the Appellants. 
The Libel, which is always in the King's Name, is 
to this Effect, That notwithſtanding that the Appellants 
had enjoy'd the Benefit of the Clemency and Protecti- 
iron ot the Government, inthe Poſſeſſion of their Church- 
| es 


. | 
es, by Virtue of the Laws therein recited, they, by 
the fouleſt Ingratitude arid Impiety, did incur the juſt | 
Cenſure of the Church; ſome of them, | inſtead of 
praying in expreſs Terms for Us as the Law dire&ts, 
aving prayed in Equivocal diſingenuous Terms, appli- 
cable to that Popiſh Pretender who hath taken upon 
him the Stile and Title of King of Our Dominions; and 
Others, under the Name and Title of King of theſe | 
Realms; and having upon one or other of the Days of 
November 1715, obſerved a publick Faſt, or Day of 
Prayer, appointed tor imploring Succeſs on the ſaid i A 
Pretender's Arms; and alſo having, upon the Second 
Day of February 1716, obſerved a publick Thank(- 
giving for the ſaid. Pretender's ſafe Arrival in Scotland; 
and read, or ſuffer d to be read, in their Churches a 
Proclamation, the Sabbath immediately preceeding, 
iſſued out by the Authority of the Pretender, appointing te 
that Thankſgiving to be obſerv d. For the which ſcan-„— 
dalous and impious Practices they - were depos'd from 
the Office and Exerciſe of the Miniſtry in all the Parts 
thereof, by a Sentence of the Committee of Synod, or 
by the Presbytery of Aberdeen, c. And not withſtan- 
ding of their being ſo depoſed from the Exerciſe of the 
Miniſtry, for their ſcandalous Practices above recited, 
they had taken upon them to invade the Poſſeſſion of the 
Miniſters, who were ſettled in their Places, or ſent by F$ 
the Presbyteries to ſupply the Vacancy, and to exerce 
the Miniſterial Function in the ſeveral Churches, or in 
their Houſes, within the Pariſhes particularly libelled, 
in Contempt of the Authority of the Church, and ot 
the Laws and Acts of Parliament eſtabliſhing the ſame. 
And therefore they ought to be Decern'd, not only to 
cede the Poſſeſſion of their Manſes and Glebes, Gt. 
But each of them inthe Sum of 100 lib. Sterling of Da- 
5 mages, 


1 


22 3 

y mages, and otherwiſe punith'd with the Pains of Law, 
n Jas Diſturbers of the Peace, and Encouragers of Sediti- 
ol |: on. 8 a 

„ © Notwithſtanding of the Defences offered for the 
= Appellants, the Lords of, Juſticiary pronounced a 
n Judgment. By which the Appellants are ordered to 
d cede the Poſſeſſion of their Churches and Livings, and 
ſe deliver up the Utenſils belonging thereto, to the Re- 
of ipondents before the 8th Day of February 1717-18, under 
of Wthe Penalty of Ten Pound Sterling, and prohibiting the 
id Appellants from exercing any Part of the Miniſterial 
d Function in their reſpective Pariſhes at any Time there- 
{- Mafter : Ard ordaining them in like Manner to cede 
Poſſeſſion of their Manſes and Glebes betwixt and the 


a 8th Day of April, under the Penalty of 50 Merks : 
7, And moreover to pay a Fine of 25 Pound Sterling, and 
g to ly in Priſon till the ſame was paid, and Bail found for 
- the Performance of the other Parts of the Sentence. 

3 The Appellants, thinking themſelves aggriev'd b 
ts this Judgment, make their Appeal to the Lords in 
r Parliament, and humbly complain thereof for thoſe 


te I. The Appellants Objection againſt the Reſportlents 
y | Showing, 7. e. againſt the Sufficiency of the Writs 


produced for tounding a Criminal Proſecution. 
Il. Againſt the Reſpondents Title or Capacity to 
proſecute ſuch. a Suit, they being, ipſo facto, de- 
pirived by Act of Parliament, 5 
III. Againſt the Competency of the Presbyterian 
Judicatures to judge over the Appellants, or to 
cognoſce in ſuch Matters as they were charged 


with. mw 
IV. Be 


: 3 5 
IV. Becauſę of the Iniquity and Nullity of the Preſ- 


byterian Sentences, even ſuppoſe they had been] 


the proper Judges in ſuch Caſes. 
V. Againſt the Sentence of the Lords of Juſticiary 
_ enforcing the ſame, and refuſing to acquit the 
Appellants from this Criminal Proceſs, upon His 


| Majeſty's moſt Gracious Indemnity. 


Theſe being the Grounds for reverſing the foreſaid 
Judgment, and which, they humbly conceive, and are 
adyis d, the Lords of Juſticiary ought to have ſuſtain d, 
and thereupon acquit the Appellants from the Criminal 
Proſecution, I ſhall proceed upon them in Order. 

Reaſon I. founded upon the Inſufficiency of the 

Reſpondents Showing or Production, 


The Appellants, with all Submiſſion, ſay, That, by 


the Laws of the Land, and the univerſal Cuſtom of 
all the Courts of Great Britain, the Witneiles and 
other Proofs in all Criminal Proſecutions, ought to be 
examin'd before the Judges, and in Preſence of both 
the Party and Aſſize. Yet nevertheleſs the ſaid Lords 
of Juſticiary have ſuſtained Proceſs againſt the Appel. 
Jants, upon Proofs of Crimes led and deduced before 
Presbyteries and Committees of Synod, where neither 
Party nor Aſſize were preſent to hear the Witnefles 
examin'd, to offer proper Interrogatories to them, or 
to make Objections againſt their Evidence. And this 
Defence is not only founded upon Reaſon and Practice, 
but upon an expreſs Act of Parliament, Ja. VI. 
Parl. 11. Caf. 1. which is in theſe Words, Statutes 
and Ordains, &c. That the whole Accuſation, Reaſoning, 
Brits, Witneſſes and other Probation, and Inſirnctions 

5 „„ dohatſo- 
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whatſoever of the —_ ſhall p alledged, reaſoned and 
deduced to the Aſſise, in Preſence of the Party accuſed, 
Fudgment, and no otherwiſe. 
Perſons, accuſed of Treaſon or whatſoever other Crime, 
ſhall have their Advocates and Procurators to make their 


in Face of 


lawful Defences. 


The Reaſon of this Law is, becauſe of the Impreſ- 
ſion that Witneſſes may be under by Porce, Fear, 
Threatnings, Malice or Reward, of ,which they muſt 
ſolemnly purge themſelves before they can be examined ; 
and that their Behaviour, Firmneſs and Countenance 
and Aſſize, and their being able to 
give diſtinct and fatisfying Anſwers to croſs Queſtions, 
adds more or leſs Weight to their Evidence. 
none ate to be condemned upon Depolitions emitted; 
| unleſs where the Party and Inqueſt are preſent to be 
| Far leis does it allow Men to 
be condemn'd upon Extracts or Copies of Sentences, 
pronounced by Presbyteries or Committees of Synod 
only fign'd by their Clerk, who has not ſo much as the 
Qualifications of a common Notary : And ſuppoſe he 
had, he could not, by his Subſcription, bind a Man in 
above 100 lib. Scots; for this were to make Mens Lives 
and Fortunes depend upon a very precarious Chance.' 
And therefore, as all Depoſitions ought to be taken be- 
fore the Judges; ſo all Writs, made uſe of in any Cri- 
minal Proceſs, ought to be prov'd to be genuine or 


before the Party 


ſatisfied in thoſe Matters. 


And thats all 


4 herefore 


authentick, before the ſame be open'd in Evidence : 


And, if it were otherwiſe, innumerable Inconveniencies 
For tho' in Civil Matters, Extracts, from 
the proper Officers even of Inferior Courts, are admit- 


might follow. 


ted; becauſe there is a Remedy, in Caſe thoſe Extracts 
be found wrong, or contrary to the Warrants: Yet, in 


Criminal Caſes, where a 


Man's Li 


D 


te and Fortune 


may 


be 
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be at Stake, they ought" never to be Allowed ; for the 
Conlequence of an Error or Miſtake 1 in ſuch Cales may 
be irreparable. | 

Ihe Law of Scotland allows no Man' 5 property, far 
leſs what may concern his Life and Liberty, to depend 
upon the Aſlert ion of any one Man of what Authority 
ſoever. And therefore Conſeſſion of Crimes, which ts 

the ſtrongeſt of all Proof, tho' the ſame be emitted 
betore the Judge, and fi en'd by him, will make no 
Proof; unleſs ſuch Confeſſion be made in open Court, 
and fign'd by the Party before Witneſſes. And in the 
Caſe of Mitchel, who had conſeſſed, before the Privy 


Council, his having ſhot at the Archbiſhop of St. Au- 
ems; but, upon his Trial before the Lords of Juſti- 


ciary, retracted the ſame: It was adjudg'd, That his 
former Confeſſion was not ſufficient. And therefore he 
was put upon the Torture; which had been needlels, 
and even barbarous, it his former Confeſſion had been 
valid. And the Law is ſo ſhy of breaking in upon the Rule 
laid down by the aforeſaid Act, that in the Year 1683 5, 
when the Parliament, Cap. 10. diſpenſed with Contel- 
ſions being made before the Aſſize, provided they were 
emitted betore the Lords of Juſticiary, and ſign'd by 
the Party or the Judges in open Court: Yet that was 
only in Caſes of Treaſon againſt the King and Govern- 
ment, and to continue no longer than to the next Seſſion 
of Parliament. By which it is evident, how little Re- 
gard there is had to the ſtrongeſt Proof, if it be not in 
Preſence of the Aſſize and in Face of Judgment. 

Sir George Mackenzie in his Crimmal treatiſe, Tit. 
* obſerves, that tho the Privilege, of having the 
Witneſſes examin'd in Preſence of the Pannel and Aſſae, 
may be paſt from by the Pannel, becauſe it is introduc'd 


in his own F avour ; yet the Lords of Juſticiary, * 
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the gti of March 1671, 
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in the Caſe of Charles Robert- 
ſon, refuſed to proceed upon Depoſitions taken, when 


the Pannel was not preſent, tho' he requeſted the ſame, 
until he gave his Conſent thereto under his Hand. Much 
more ou:;ht they to have been rejected in this Caſe, 
where the Detect and Nullity of the whole Proceedings 
were objected to, and never acquieſced in. 
The Reſpondents cannot be ignorant, that Probation 
before Presbyteries, and even Judicial Confeſſions be- 
fore the higheſt Julicature of the Church, are never 
admitted as Evidence in a Criminal Pzocels ; as nas been 
often determined. And in the Caſe of Alexander Hay 
of Dalgety, the laſt of July 1598, it was adjudged, 
That a Probation of Adaltery before the Commiſſaries 
of Edinburgh (who are a Supreme Judicatwe ) was 
not ſufficient in a Criminal Proceſs tor Adaltery at the 
King's Advocate's Inſtance againſt him. And it was 
lateiy found by the ſame Judges, in the Cale of the 
Lidy Dun againſt Sir Robert Dunbar, Novem. 2 2. 1714, 
That the producing of a Decreet of an interior Court 
was not ſufficient to found a Criminal Proſecution for 


Oppreſſion, unleſs the Grounds an 


were likewiſe produc'd. 


d Warrants thereof 


The former Author alſo makes Mention of an Act 
of Sederunt, or ſtanding Rule of Court, by which no 
Sentence of any interior Judicature is to be ſuſtained in 


any Caſe above the Value of 100 16. Scots, 


unleſs 


otherwiſe proved than by the Subſcript ion of the Clerk. 
And your Lordihips know very well, that in Proſecu- 
tions, by the Houſe of Commons, for High Crimes, 
and Miſdemeanours, before the Lords in Parliament, the 
Paity's confeſſing himſelf to be the Author of any Book, 
or Writing, Gc. by which ſuch Crimes are interr'd, is 
the Records and Journal 


not prov'd by prodiicing 
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the Houſe of "I0 Ms but by the Oath of the 
Clerk, Gc. who heard ſuch Confeſſion, „„ 

Olject. 1. But ſay the Reſpondents, That Defect of 
not examining the Witneſſes, or producing the principal 
Depolitions, was not objected to by the Appellants, 
when the Matter was tried betore the Lords of Juſtici- 
_ ary: Therefore cannot be conſidered by the Lords in 
Parliament. For nothing can be brought in by Appeal, 
but what was before the Judges below. 

Anſ. 1. The want of the principal Depolitions and 
other Evidences, whether by Werd or Writing, was 
juch an eflential Defect, that the Court ought to have 
of themſelves refus'd all Proceedings without them. 
And it was pars Judicis to fee, upon what Foundation 
the Indictment was built. For, if that was wrong, the 
Superſtructure could not ſtand ; it being a Principle as 
certain as any in Geometry, That the unſuppliable 
Deſect of any neceſſary Antecedent muſt needs cauſe a 
Nullity of all thoſe Conſequences, which depend upon 
it. | 5 . 
Anſ. >. Tho' the Appellants were ſcarce heard to 
object any Thing againſt the Juſtice or Legality of the 
Presbyteries Proceedings; yet this Dete& was urged 
among others : And particularly, that the Presbyteries 
Sentence and Proceedings were not put in the Clerk of 
Juſticiary's Hands, that the Appellants might fee the 
tame, immediately after they were ſummoned. And 
the Caſe of the Lady Dun, againſt Sir Robert Dunbar, 
was ſtrongly urg'd to ſhow the Neceſſity thereof. And 
the Reſpondents, in their printed Caſe, do acknow- 
ledge, that the principal Reaſon, why the Lords did 
not admit Proceſs in that Criminal Action founded upon 
a Decreet of a Baron-Court, was, becauſe the Grounds 
and Warrants of the Decreet were not produced, and 
Put 
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ut in the Clerk's Hands, ſometime befere the Day of 
ompearance. And was not that the very Reaſon, 
why the Lords ſhould not have ſuſtain'd Proceſs in the 
\ ppellants Caſe ? Becauſe the Warrants of the Presby- 
eries Sentences were never put into the Clerk's Hands, 
Yr thown to this Day. 5 N py 
Olject. 2. But ſay the Reſpondents, There was no 
eceſſity to produce any Thing, but the Extras of 
he Presbyteries Sentences. For thoſe prove ſufficiently, 
hat the Appellants were depos'd for the Crimes men- 
ioned therein. And the Queſtion is not, Whether 


hey were juſtly depos'd, ornot 2 Or, Whether the 


.rimes were prov'd, or not? For the Lords of Juſti- 
tary cannot enter into that Matter: But the Presbyte- 


ies Sentence is Probatio probata. 


. * « 


Auſ. 1. The Criminal Libel againſt the Appellants 
ts forth, That they had been depos d by Presbyteries, 
c. for pray ing for the Pretender, keeping Faſts and 


Hhankſgivings, and not praying for King George in 


xpreſs Terms, Gc. And that notwithſtand thereof, 
hey had continued to preach, (5c. in their Churches; 


ind thereby had been guilty of the Crimes libelled. 


ow, to make the Appellants Criminal within thoſe 
Articles, the ſeveral Branches thereof ought to have 


peen prov'd, as they were laid down. 


It it was not made appear, Frſt, That they had 
deen guilty of thoſe Crimes: And Secendly, That they 
ere depoled therefore. It was not relevant, i. e. their 
eeping Poſſeſſion, and preaching in their Churches, 
vas not ſufficient to infer a Crime. And what Proof, 
vhat Evidence was there brought for proving thoſe 


Propoſitions, thoſe Fats, which muſt make the Libel 


riminal, or it could not be ſo at all? Were the De- 


poſitions laid before the Court? Or the Witneſſes ex- 


amined 


me — 


O 


mine in Face of judgment? No: But the Presby.. 


tery-Clerk has given it under his Hand, that it was fo, 
I beg your Lordſhips will conſider this Matter, which 

is proſecuted with ſo much Zeal and Vehemency ; and 
how the Lords of Juſticiary have over-ruled this De. 
murrer, and admitted the Presbyteries Sentences as a 


ſufficient Proof, without having the Depoſitions of the 


Witneſſes, or ſo much as Copies ſign'd by the Judge 
betore them or the Jury, 7 


'Tis true, the Jury are properly Judges of the Pro. 
bation. But the Probation oft-times requiring in it 


ſomething of Relevancy to be previouſly determin'd, 
the Lords are always Judges, what Manner of Proda- 
tion is requiſite, and may find the Libel relevant to 
be prov'd atter this or that Manner, as they have 
done in this Proceſs. And in the Caſe of Falſhood, 
the Trial of which is, by Act of Parliament, com- 
mitted to the Lords of Seſſion; the Lords of Juſtici- 
ary find it relevant to be proved by the Decree of the 
Lords of Seſſion, that the Party is guilty of Falſhood: 
For the Lords of Seſſion's Decree, in that Caſe, is 
Probatio probata, And this is a further Argument, 
that except in the Caſe of Falſhood, which, by ex- 


prels Law, is ordered to be tried by the Lords olf 


Seſſion, Probation led before any other Judicature, 


ought in no other Caſe to be admitted to put a Mang 


upon the Verdict of an Aſſize. 

2. That Sentences of Church- Judicatures are not to 
be admitted as Probatio probata, is evident from AQ 
164. Parl. 13. Ja. VI. which was made in the full 


Height of Presbytery: But the Grounds, upon which! 
they proceeded, are to be conſider'd by the Lords olf 


Seſſion. For in that Act, plain and full Direction is gi- 


ven, how the Sentences of the Kirk Judicatures are 
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sby- I to be examined and a Which is not by the 
ſo. modern Way of Dragooning, Military Force, or by 
hich Indiciments before Criminal Courts. No; but in the 
and Manner therein laid down. For the Act declares, That 
De- ¶ Bin Majeſty conſidering, that the Church has. no other Pu- 
as 2 Hiſbment in her Hand, but ſpiritual; and that obſtinate 
People contemn the Sentences and Decrees of the Aſem- 
blies, and other Church. Judicaturen. "Therefore His 
Majeſt Ordains, *That the ſaid Aſſemblies, or other 
Judicatures do direct their Bedle to charge the 
Verſon to obey their Sentences in the Name of GOD 
and the King. Which if they fail, the Miniſter of 
the Pariſh is ordered to charge him Three ſeveral 
Days from the Pulpit, to obey, in the ſame Manner. 
Which if they likewiſe ſail, then that Aſſembly or Judi- 
cature, who made the ſaid Decree, ſhall mean the Mat- 
er by Supplication to the Lords of Seſſion, containing the 
Sulſiance of the Proceſs, the Sentence and Decree pro- 
nounced againſt the ſaid Perſon, with a Complaint of 
od: their Contempt and Diſobedience. Wherenpon the Party 
> UWcomplained on, being firſt heard to propone his lawful 
ent Defences (which no doubt the ſaid Lords were to judge 
ex of:) And incaſe the Party compeared not, then they 
s olſſwere ordered to give ont Letters to put him to the Horn, 
ure propter contumaciam. So that it is manifeſt from this 
Aan Act, 1” That the Church has no Juriſdiction in her 
Hand, but what is Spiritual, 2%, That the Senten- 
t tog ces and Decrees of Church Judicatures are only to be 
Ad put in Execution, in ſuch Matters as pertain to their 
full Juriſdiction, and in the Manner therein appointed. 3%, 

ich That before ſuch Sentences or Decrees, can have 
5 Ol temporal Effect, they mult be ſubjected to the Re- 
SE view of the Lords of Seſſion, who muſt call and — 
8 | ar- 
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Parties upon their Defences. So that as it would be 
to no Purpoſe for the Lords to hear ſuch Defences, if 
they could not judge of them: It is ſtrange, the Pur. 
ſuers ſhould now pretend to put their Sentences upon] 
ſo high a Foot, as to deny the Lords of Seſſion or Ju- 
ſticiary the Power of Reviewing them; and yet at 
the ſame Time expect, that they ſhould implicitely 
| ratify them, without conſidering, whether they were 
either licita or honeſta. | 

The Reſpondents may remember, what Regard was te 
had to the Sentences of the. Presbyteriaf Judicatures, I ge 
when they took upon them to judge of the Validity 5 
of an Epiſcopal Miniſter's Orders, whether he was a 
lawful Miniſter or not; and whether the Innovations, 0 . , 

they alledged he had made in the eſtabliſh'd Worſhip 4 
of the Church, was a proper Subject for their Cog. I il 
nizance. For tho' they pronounced their Sentence in 5 
that Matter, which they eſteem'd to be merely Eccle- 0 
ſiaſtical; and prohibited him to exerciſe. any Part of f int 
the Miniſterial Function within their Bounds, and had 5 
the Concurrence of the Magiſtrates of Edinburgh, and <4 
the Approbation of the Lords of Seſſion to make their e 
Sentence effectual; yet ſuch Proceedings againſt Per- 
ſons of a different Communion were found unwarrant- 
able; and theſe Sentences and Decrees revers'd as void 
in Law, even before the Act of Tsleration was made. 
Much more are ſuch Sentences of Presbyterian Judi- 1100 
catures to be review 'd and well conſider'd by the Judg- 7 | 
cs, before they interpoſed the Civil Sanction thereto. Ir. 
And this Caſe ſtands recorded in your Lordſhips Jour- 
_ Anno 1730, where Mr, Greenſheels was Appel- 
lant. 3 5 
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The Second Reaſon of Appeal is, That no Proceſs 
ſhould have been ſuſtained at the Inſtance of the 
Purſuers, who pretend to have been admitted by 

the Presbyteries to the reſpective Churches ſaid 

to have been vacant by their Sentences. For 
that, | 


Suppoſe the ſame had been vacant by a legal Sen- 
tence of a competent Judicature; yet thoſe Reſpon- 
dents have no Title to inſiſt againſt the Appellants for 
removing them from thoſe Churches and Houſes. Be- 
cauſe the Reſpondents pretended Right was not only, 
ipſo facto, void; but all or many of the Members of 
the Presbyteries, Gc. who were their Judges, were 
likewiſe, ip/o facto, deprived of their Offices, for not 
taking the Oaths at their Admiſſion to their reſpective 
Churches, or ſince; as the Act, Anno Decimo Reginæ, 
Intitled, Ad for preventing. the diſiurbing thoſe of the 
Epiſcopal Communion, &c. appoints. And this being 
ch a Nullity, as, both by the Law of England and 
Scotland, diſables them, requires no Declarator or /c/- 
e faciat: But being propon'd by the Appellants, and 
in the printed Caſe, the ſame ought to have been ad- 
mitted to their Probation; which is ſtill ready to be 
prov'd by Certificates from the proper Officers, and is 
ſuſicient to bar them, qrocunque tempore. For tis a 
Rule in Law, that Fruſira Legem implorat, qui contra 
Legem peccat. 1 
This being a Matter of Fact, upon which the Ap- 
pellants will hazard all they bave in the World, it ar- 
med great Confidence in the Reſpondents, to conveen 
tie Appellants, who had taken the Oaths, and to ac- 
ſe, judge and forfeit them of their Livings, for not 

„ Pray- 


34 
praying for His Majeſty, ſome few Days, in _ 


Terms; and which, it it had been true, was but a 
Fine of 20 lib. and could only have been proſecuted 
before the Lords of Juſticiary within Two Months 
thereafter. Whereas the Reſpondents preſuming to fit 
vote and judge in Presbyteries, or to exerciſe any Part 
of their Miniſtry, - and. even their pretending now to 
claim thoſe Churches, to which they have no Man- 
ner of Right, is no Jeſs than a Fine of 500 lib. beſides 
a total Incapacity, Or. as aloreſaid. 


* 


The Third Reaſon of Appeal is, | becauſe the Lord 
of Juſticiary proceeded upon Sentences of moſt 
incompetent Judicatures. For neither Commit. 
tees of Synod, Presbyteries, nor any other of the 
Presbyterian Judicatures, ' were either Judges o- 
ver the Appellants, or in thoſe Matters laid to 
their Charge. 


ym, As. to the Foren, pronownced ty . of 
Sjuod, The ſame were not only pronounc'd; ſeveral 
Mouths aiter the Synod was up, and executed by Mi- 
litary Force, without being ever ratified by the Synod, 
or the Appellants call'd before them, either before or 
ſince ſuch Sentence. But all Senfences of that pretend- 
ed Judicature are void and null, the {ame not being 
authoriz'd by Law, or once nam d in our Statute-Books 
And therefore ought. not to have been regarded, but 


adjudg'd void in themſelves; and the Pronotcets i 


thereof cenſu'd as Uluzpers of His „ Majeſty's Autho— 
rity, contrary to Act 13 1, Parl. 8. Ja. VI. and AQ 4. 
Parl. 1. Cha. II. made in that Behal— 
Object. Bir ſay the Reſpondents, All Judicatures 
have an intrintick Power to appoint Committees of 


their | 


3 

their 0 own Number; 44 ſuch nd been the Practice of 
the preſent Judicatures, of the Church: And that 
thoſe Committees were in Effect the Synod them- 
ſelves, they conliſting of as great a Number, as would 
have made a Quorum of the Synod. 

Auf. Thoſe Practices of the . Church; if any ſuch be 
arc illegal and unwarrantable, and can never alter the 
Laws of the Land, or ſubject the Appellants in their 
Fortunes and Freehold to the Sentence of tuch a Judi- 
cature. For tho' Judicatures may appoint Commit- 
tees for preparing and facilitating Matters brought be- 
tore them ,, Was it ever pretended, that their Commit- 0 
tees can abſolutely judge of Matters that are not {ome 
Way or other brought before the Judicature itlelf, and 
remitted to them: - Do the Committees of either Houſes 


of Parliament, who certainly havea greater Power than 


the Committees of any other "Judica ture whatloever, de- 
trmine in any Matter that is not firſt brought before the 
louſe? Or, Are their Determinations final, until they 
hive the Approbation of the Houſe 2 And thole Commit- 
tees often conſiſt of the whole Members, and no other Al- 
5 tion, but the Ceremony of the Speaker's leaving 
2 Chair. Or, Do they ever fit to do Bulinels, but 
tn ring the Seſſions? Yet the Sentences of the Com- 
mittee of Synod are pronounced againſt the Appel- 
lants in Y, Three Months after the Time of fitting _ 
of the Synod ; which by Act of Parliament is ap- 
ey to be in April and Cdobgr, without ever cal- | 
ng them to anſwer before them. | 
By he ſame Argument it might be pretended, that 21 
2 Houſe of. Commons may appoint Committees, 
caring the Vacation, to vote Reſolutions, grant Sup- 
Plies, "and paſs Money-Bills: Or, That the Houle of 


ers may Name Committees for determining Appeals, 
. K 2 after | 
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after the Parliament is up: 05 That the Judges in 

Meſiminſièr-Hall may depute ſome of their Number 
to pronounce Judgments or Decrees out of Term- 

Time. 5 | _— 

2. As to the Sentences pronounced by the Presbyterics, 
they are void and null in the ſame Manner, For, by 
Act 114. Parl. 12. Ja. VI. upon which the Presbyte- 
rian Government is founded; and wherein the Power 
of the reſpective Judicatures of the Church is particu- 

larly ſet down, it appears, that no Church Judicature 
under a Provincial Synod, has Power of Deprivation, 
and that only for good and juſt Canſes deſerving Depri- 
vation; which Cauſes the Law particularly expreſſes, 
Ja. VI. Parl. 8. Cap. 132. And the Crimes, laid to 
the Appellant's Charge, are none of them. And the 
 Uſurpation, Presbyteries have lately made upon His 
Majeſty's Subjects, contrary to Law, can never juſtify 
their Proceedings. „ 

Object. But ſay the Reſpondents, by Act 115. Parl. 
12. Ja. VI. it appears that Presbyteries have Power 
of Deprivation. For that Act provides, That what- 


nounced thereafter, by any Presbytery, Synod or Ge- 


their Jurisdiction, provided ſince His Majeſty's Coro- 
nation, ſhould be reputed, in all Judgments, a juſt 
Cauſe to ſeclude them from the Rents and Profits of 
their Cure, Parſonage or Vicarage. So this Act im- 
plies a Power in Presbyteries to pronounce ſuch Sen- 

tences, 255 | 
Anſ. As the aforeſaid Act is an Exception from the 
general Rule laid down, and to the Limitation of the 
Power given to Presbyteries in the immediate pre- 
1 7 ceeding 


ſoever Sentence or Sentences of Deprivation, either 
pronounced already, or that ſhould happen to be pro- 


neral Aſſembly againſt any Parſon or Vicar within 


” r = 
ceeding Act; fo it can be no further extended than to 
the Caſe excepted. And tis evident, that Act was 
made for remedying an Abuſe, that had crept in to 
the Church, at that Time, of Parſons and Vicars miſ- 
behaving themſelves, or leaving their Cure, &c. af- 
ter they were provided to ſuch Eccleſiaſtical Benefices. 
And therefore the Act gives not only Synods, (Fc. but 
Presbyteries (who had Occaſion to meet often, and 
that they might the ſooner make a Purge) Power to 
deprive ſuch, as had been admitted into Benefices ſince 
his then Majeſty's Coronation; and not thoſe, who 
{hould be admitted thereafter, nor thoſe who had 
been admitted before; for they are particularly excep- 
ted. Nor did their Power extend to the Depoſition 
of even thoſe, who had been admitted ſince His Ma- 
jeity's Coronation, if they had a Vote in Parliament, 
Council or Seſſion. Therefore as that Act was only 
temporary and limited, and never renewed by any 
Law fince that Time, no Inference can be drawn 
therefrom. But it rather confirms the general Rule, 
Exceptio firmat Regulam in Caſibus non exteptis, 

It might be as well pretended, from the Act ſet- 
tling Presbytery at the Revolution, that Presbyterian 
Miniſters might now turn out Epiſcopal Miniſters, re- 
di manu, out of their Churches; becauſe that Act 
juſtiſied their Predeceſſors in ſo doing, and approv'd of 
their Right to the Epiſcopal Miniſters Benefices whom 
they turn'd out in the Year 1689. For the Act 1592 
has a Retroſpect, and confirms the Sentences of Pres- 
byteries, before. Presbyterian Government was ſet- 
ted at that Time; as well as the Act 1690 gives 
presbyterian Preachers Right to Epiſcopal Miniſters 
Benefices, before Presbyterian Government was ſettled 
at the Revolution; yea, even before the Revolution 

| Was 
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was brought about. For upon thoſe great Occaſions, 
it may be neceſſary to permit Things, which at other 


Times would neither be allowable nor convenient: 


And thoſe are not to be drawn in Conſequence. 
3. The Appellants, with Submiſſion, humbly con— 


tend, That they are not at all ſubject to the Jus isdicti. 


on of any of the Presbyterian Fudicatures; not being 
of their Communion ; and their Principles leading 
them to differ from them, both in Relation to their 


Miſſion, Ordination, Juriſdiction and ſeveral other eſ- 


ſential Points, Aud being permitted to enjoy their 
Benefices, and exerciſe the Offices of Their Miniſtry, 


by Act 27. Parl. 1695, and by the Act commonly cal- 


led, the Teleration Act, they are exempted {rom any 
jw isdiction inconſiſtent therewith. | 


Object. But ay the Reſpondents, The Exercife of 


tae Church Government being lodg'd in the Presbyte- 
rian Jadicatures; and all Minifters without Diftinction 
being ſubject to their Jurisdiction by Act 22. Parl. 1693. 
And the Act 27. 1695, Declaring ſuch Epiſcopal Mi- 


on, as became Miniſters of the Goſpel, to be under 
Ii, Majeſty's Protection. lhe ſame plainly ſuppoſes, 


that the eſtabliſh'd Church Judicatures were to be 
Judges as to their Behaviour and Doctrine; for no 


other could pretend to judge of their Doctrine, or ex- 
erce any Eccleſiakical Jurisdiction. For it is Declar'd 


by Act 69. Parl. 6. Ja. VI. That no other Juriſdicti- 


64 Eccleſiaſtical: hall be acktowledg'd within this Re- 
aim, other than that which now is, or inall be with- 
in the eſtabliſhed Church. And if there be no other 
Jurildiction to be acknowlede'd, but that of the eſta- 
Elihed Church, and yet Epiſcopal Miniſters be free 


pr — ws , ü- gat — „ uw. 


nillers only, as thouid take the Oaths, and behave + 
themſelves worthily in Doctrine, Life and Cenverſati- 


af. 
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of that Juriſdiction; they are liable to no Cenſures, 
and are under no Government whatſoever; but may 


be guilty of what ſcandalous Enornuties they pleaſe, 


without Hazard of Puniſhment, , - 
Anſ. That altho' by the Act 1693, Epiſcopal Mi- 


niſters were indeed ſubject to the -Presbyterian Judi- 


catures; and all Minilters were obliged to acknowledge 


and ſubmit to their Government: Yet that Obligation is 

| taken away by the Act 1695. And there was no Tye 
upon Epiſcopal Minſters thence forward either to ſubmit 
to, or acknowledge the Lawtulneſs of their Government. 


And that Act declares, That all thoſe, who had continued 


in their Churches, and had not complied with the Pres- 


byterian Government, and who ſhould qualify themſelves 
by taking the Oaths, and behave themſelves worthily 
in Doctrine, Life and Converſation. as became Mi- 
niſters of the Goſpel, ſhould enjoy His Majeſty's Pro- 
tection, 7.e. be under the Protection of His Majeſty's 
Laws, ſo as only to be judg'd thereby. And that 
Clauſe is far from implying, that Presbyterian Mini- 
{ters were to be Judges of their Doctrine, &c. any 
mere than of their taking the Oaths: For, by ſuch 


en Interpretation, the Intent of the Act would be to- 


tally defeated. 

And it is evident, the Parliament of Scotland lookt 
upon the Indulgence of the Epilcopal Clergy, as in- 
conſiſtent with the Presbyterian Juriſdiction over thoſe 
ho were intitled to the Benefit thereof, For in all 
the ſubſequent Acts of Parliament, where the Presby 
ering Government and Diſcipline is ratified; -Gown to 

be Union, particularly the Acts, Auno 1700, 1702 
5 1703, tis with an expreſs Reſarvation of the Al- 
lowance granted to the Epiſcopal Clergy by the Act 
I 695, as has been already thown, 
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and by Acts of Aſſembly. None of which the Ap- 


obey or ſubmit to. 
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bifhops, Biſhops, and Superintendants, was the only 
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But further, tis an undeniable Principle, That where 
ever a Right or Privilege is granted by any Law; 


every Thing is preſum'd to be granted, without 


which that Right cannot be executed: And all Ex. 


planations, Inferences or Innuendb's, that are inconſiſt. 


ent therewith, are to be rejected. 

And I beſeech your Lordſhips to conſider, That 
Epiſcopal Miniſters are exempted from joining either 
in Doctrine or Diſcipline, Worthip or Sacraments, 
Practice or Opinion, with the Presbyterians. And 
how can they be their Judges in thoſe Matters? For 
in that Caſe they behoov'd in Conſcience to judge by 
a Rule, 1. e. by their Principles, by their Conſciences, 


pellants are, either in Law or Conſcience, bound to 


i. r A. en ee. mee. 


And as to the Act 69. Parl. 6. Ja. VI, it ſeems to 
be very ill choſen for the Reſpondents Purpoſe. That 
AR indeed Declares, Ihat the only true Religiun, and 
the only true Church, was that which, by the Favour ef It. 
GOD was then eſtabliſhed within this Realm; and tl 
that no other Juriſdiction Eccleſiaſtical ſhould ever be N 
hereafter, but what was within that Church. But 
that Act either proves too much, or proves nothing f 
at all. If that Act be in Foree, there is little to be 
ſaid for the Presbyterian Government, For every 
Body knows, the Reformed Religion, under Arch- 


Religion and Government that was then eſtabliſhed. 
And that very Act is made and voted by Biſhops as 
One of the Three Eſtates. | TS 
At that Time, all Archbiſhops, Biſhops, and other 
Prelats were oblig'd to ſign that Confeſſion of Faith, , 
which had been voted and approv'd by themſelves in 
Parlia- 


James His 12th Parliament, Anno 1592. 


1 — 


Parliament. They had the Admiſſion of ſuch quali- 
fied Minifters, as were preſented by Patrons to Bene- 
fices; and Power to order ſuch Matters in the Church 
as were committed to their Eccleſiaſtical Cegnizance, 
Presbyterian Government was not ſettled until King 
And I can- 


not imagine, what Inference can be drawn from that 


Act, that makes for the Reſpondents. For if no Juriſ- 
[diction be lawful, but the - Juriſdiction of the Church 


as eſtabliſhed at that Time: Then the Presbyterian 
Juriſdiction muſt be unlawful, by their own Argument. 
If no other Religion was true, but fuch as agreed with 
the Religion then profeſled: Then all thoſe new 
Doctrines, Practices and Opinions introduced ſince that 
Time are unlawful. And thoſe, who adhere to the 
ancient Orthodox Principles and Government of the 
— are the only Church eſtabliſhed by Law 
ill. 5 

It we compare the Principles now profels'd with 
thoſe owned at that Time, we may eaſily ſee, who has 
the beſt Claim to be of the Church mean'd by that 


Ll 


Act. 5 
The Reformation in Scotland was carry'd on upon the 
ſame Principles with England, and chiefly by Engliſh 
Influence. Many fled from thence to Scotland in the 
Time of Queen Mary's Perſecution. And Buchanan 


and Dr. Burnet tell us of Seven of our Noblemen, and 


wenty four conſiderable Gentlemen, who were en- 
i2htened by the Reformation in England, And as our 
Biſhops and Clergymen had a great Hand in bringing it 


about in Scotland So Kagx, who was likewile very 


active in that Matter, makes Mention of Twelve or 
hirteen of the Spiritual State, who had renounced 
the Komiſh Religion, and either fat in Parliament, or 


Ta 1 
were choſen to be Lords by 1g Articles, Anno 1568, 
when tlie Reformation had the firſt National Eſtabliſh- 
ment. Among which were the Biſhops of Crailoway 
and Argyle, the Abbots of Lundoris, Culroſs, &c. And 
Buchanan, ipeaking ot the Duke of Norfole's Con. 
ſpiracy, gives us this Account, © The cots, ſome 
© Years before, being delivered from the Sl. very of 
«© the French by the E 

ce to the Religious Worſhip ana Rites of the Church 
« of Exgland: And that ſurprizing Change in Affair 
c ſeem'd to promile to Britain Quietneſs and Reſt 
© from all inteſtine Commotions and Factions.“ And 
Knox, in his Hiſtory, with whom Spotiſe»ood and Fein 
agree, mentions an Edict by the Lords of Congregation, 
December 3. Anno 1557, whereby they ordered the 
Liturgy to be read, in all the Pariſh Churches within 
the Realm, on Sundays and other Feſtival Days, with 
the Leſſons of the Old and New Teſtament, conform to 
the Book of Common Prayer. And this could not be 
the Liturgy or Common Prayer of Geneva : For there 
is no Veſtige or Direction therein for obſerving Holy- 
Days or Feſtivals; or were there any particular Leflons 
ot the Old and New Teſtament to be read by the Genevan 
Liturgy at that Time, that appears by an Edition thereof 
into any Language. . Beſides, that Archbiſhop Sp-11ſ- 
wood and the other Biſhops, who compoſed our Liturgy 
in the following Reign, tell us in their Preface to it, 
That it was then known, that for divers Years after the 
; | | | Re- 


La, 


* 


——_— 
——_ 


— —— 


* Status rerum Anglicarum, hic, nos paulum divertere cogit, quod 
eo tempore, adeo utriuſque regni proſpera & adverſa conjundta erant, 
ut altera fine alteris explicari nequirent. Scoti ante aliquot annos, 
Anglorum auxiliis, e ſervitute Gallica liberati Religionis cultui & 
ritibus cum Anglis communibus ſubſcripſerunts: Ea ſubita rerum mutatis 
ſpondere videbatur Britanniam nniverſam ab omni domeftico tumulta 
conquietutam. E eontinenti vero, &c. RBychan, Francof. P. 675. 


1gliſh Aſſiſtance, had ſubicribed 6 


Reformation; we a of Common 
Prayer, but the Engliſh Liturgy. Be that Matter how 
it will, 'tis certain, the unaccountable Practice of 
rejecting all Liturgies never came to be own'd till the 

une of the horrid Rebellion againſt King Charles the 
Martyr. And tho' the General Allembly, Anno 15 6-- 
vrote to their Brethren the Biihops of England, where- 
In they ſeemed to except only againſt the Veſtments, 
ind that the Cen Liturgy was ſome Years after the 
Reformation, ſet up in Yotland ; yet it is certain, they 


nd Superintendents, and did not profeſs the ſame 
Opinions either in Church or State, which ſome People 


ehupow a-Days vouch to be the Principles of the only tiue 
lion, Church, whica was meant by that Act. 

the The later Doctrin of the Divine Right of Parity was 
thin fir from being maintain'd by our Reformers, that 
with bey approve of [mparity ; and actually tet up Imparity 
n tolls the Government of the Church, which was ſo when 
t beſthis Act was made. | 


Can it be thought, that ſome People's Diſclaiming 
he Doctrine of the King's Supremacy, which the Law 


hat true Church ? 

Is it their Oppoſing themſelves to the Sovereign 
NRuthority, Anno 1648 2 Their condemning and ex- 
ommunicating Subjects for obeying His Majeſty's lawful 


oring His Majeſty to the Exerciſe of his Royal Autho- 
ty, from which he was ſo unjuſtly reftrain'd ; and 


nade e | 

Is it their Uſurping Juriſdiction over Biſhops in their 
illemblies, after their Government was aboliſh'd by 
| 3 Act 


* 


ag ſtill a Liturgy, own'd the Lawtulneſs of Biſhops 


* 


o ſtrongly aſſerted at that Time, proves them to be of 


ommands, by giving their Atfiltance towards the Re- 


hich was not practisd for long after that Act was 


& 


11 

Act of Parliament e Their continuing to fit, after the 
Fugs had diſcharg'd them under the Pain of Rebellion? 
d excommunicating Biſhops for not ſubmitting to 
their unlawful Authority? which they did not take 
upon them to do till the Vear 1638. A 
Is it their denying the Lawfulneſs of Epiſcopal Or. 
dination, and excommunicating Biſhops and Archbiſhop 
for receiving Epiſcopal Conſecration 2 Of which we 
have no Inſtance till the Time of King Charles I. the 

blefled Martyr. WO | 
Is it their condemning the Common Prayer-Book, 
the Liturgy of the Church of England, the Books 0f 
Canons, the Books of Ordination, &c.2 All made ule 
of more or leſs by Biſhops and Paſtors at that Time. 
Is it their diſcharging the Reading of the Scriptures, 
and diſcontinuing the Uſe of the Lord's Prayer in Con- 
gregations, Oc. practis'd by all Proteſtaat Churches 

ſince the Reformation 2 _ . 
Is it their Abhorrence to that devout and decent Poſture 
of Kneeling at the Lord's Table 2 their Averſion to A 
the adminiſtrating of the Sacrament to Perſons Sick, orb! 
on Death-bed e their diſlike to baptizing of Children, f be 
in Caſes of Neceſſity, in private Families? or to Biſhops v 
and ſuperior Paſtors examining, confirming and bleſſing iti 

them in their Viſitations? All which was long ago 

pract is d by Presbyterians, and approv'd of by General in 
Aſſemblies poſterior to the foreſaid Act. pi 
Is it their deteſting to obſerve the Days of our bleſſed I ſu 
Saviour's Birth, Paſſion, Reſurrection and Aſcenſion? Ito 
or againſt ſo much as to allow the Sacraments to be V 
adminiſtrate on thoſe Days, that intitles them to be the 1A 
only Members of that true Church, whereof thoſe Acts Ith 
ef Parliament make Mention ? e Pr 
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Are theſe, and many Aer bene and Opinions 
newly broached, ſince the aforeſaid Act was made, to 
be put upon us as Characteriſticks of that true Church 
inted at there? No certainly: For Ill be bold to ſay, 


they are neither warranted from the Law of GOD, 


nor from the Laws of the Land. For I'll ſay nothing, 
that it is inconfiſtent with either, 

Seeing then the Appellants differ from them in theſe 
and many other eſſential Points, tis againſt all Reaſon, 


that they ſhould be ſubject to their Juriſdiction either as 


to their Practice or Opinion, Doctrine or - Diſcipline, 
Worſhip or Sacraments. For their being permitted, 


tolerated and protected, would be of no Manner ot Uſe 


to them in that Caſe. 

It is eaſy to imagine, if the Presbyterians were Judges, 
what Doctrine they would deem Erroneous, what 
Devotion they would look upon as Superſtitious, what 
Worſhip they would cenſure as Idolatrous, and what 
Ordination they would Eſteem Unlawful. For the 
Appellants ſtand already condemned in all theſe Matters 
by the Acts of General Aſſemblies. And are thoſe to 
be the Appellants Judges? No: Ihope, your Lordſhips 
will find their Juriſdickion extends no further than to 


the Members of their own Kirk, 


They need not ſeek a Repeal of the Toleration-Act 
in Scotland, which is ſo grievous to them; It they may 
put what Gloſſes they pleaſe upon it; If they can cen- 


jure, depoſe and incapacitate thoſe, who are intitled 


to the Benefit thereot : There's an End to it with a 
Witneſs. And by that Means they would make more 
Atheiſts in one Year, than they have made Converts 


[theſe Twenty nine Years bypaſt. For as they make no 


Proſelytes that Way, your Lordſhips may depend 
upon it, the better Sort of People will rather be of 


== 
1 mama than 10 theirs, pretend what they 
wi | 

He who would uſurp an abſolute Tyranny over any 
People, need not put himſelf to the Trouble and 
Difficulty of abrogating the Laws, made to maintain 
the common Liberty. For he may truſtrate their Intent, 
and compals his Detign as well, it he can get the Power 
to interpret them, as he pleaſes, and have his Inter- 
pretation ſtand for Laws. It he can rule his People by 
his Laws, and his Laws by his Inclinations, he accom- 
pliihes his Deſign effectually. 

But turther, the Church Judicatures were not Judges 
of the Crimes laid to the Appellants Charge; for all 
Treaſon and Treaſonable Practices and Offences againſt 
the State are only cognoſcible by His Majeſty's J udi- 
catures, and are not intruſted to others: Neither can 
they judge thereof under Pretence of Scandal, as is 
clearly made appear in the annexed Caſe; and that 
Eccleſiaſtick Judicatures have only Power to judge of 
ſuch Scandals, as are mala in ſe, not mala prohibita, 


thoſe that are againſt the Divine and Moral Law, which 


ſemper & ad ſemper, at all Times and upon all Occaſi- 
ons are unlawful. Such only as Chriſtians ot all tolerate 


Profeſſions agree to be Scandalous: Not ſuch as one eſteems 


to be Scandal, (as the Presbyterians do the Practice 


ot the Liturgy ) and others a Duty: Not ſuch as ariſe from 


the T ranſgreffion of every Moral Duty; For all Sins 
may at that Rate be extended to Scandals, and Perſons 
forteited therefore by the Church : But only where the 
Laws of the Land declare ſuch Facts to be Scandalous, 


and ſuch Scandals to infer Forfeiture. Nor are they Judges 


of Scandals againſt the King, His Government, His 
Judges or His Nobles: All "which — ſpeaking, 


are 


jan $5 
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= en] 
are Scandala Magnatum ; tor His Majeſty reſerves the 
Puniſhment of thoſe to His own Judicatures 

For it may be laid downas a Principle, that no Scan- 
dal can fall under Eccleſiaſtical Cognizance, but ſuchi as 


ariſe from Actions that are both ſinful in themſelves 


and cenſurable by the Church. For tho' an Action 
be ſinful in itſelf; yet, if the Church has not ſufficient 
Power to ceniu:ethe ſame, tis no Imputation upon the 
Church or Scandal to Chriſtianity. 4] | 
It was no Imputation upon our Saviour, that his 
Kingdom was not of this World, that he was not a 
Judge of Cæſar's Title, of the Adultereſs brought be- 
fore Him, nor inthe Diviſion of the Inheritance betwixt 
the I wo Brothers. Far leſs can it be an Imputation 
upon the Church now, who can pretend to no greater 
Power than our Saviour aſſumed, that ſhe cannot de- 
termine the Rights and T itles to Crowns and Dignities, 
and whoſe Poſſeſſion is juſt or unjuſt. 
Seeing then it can be no Scandal or Imputation upon 


the Church, that ſhe cannot cenſure any Tranſgreſſion, 


which ſhe has not ſufficient Authority to puniſh or cen- 
ſure$ and that ſhe has no Power or Authority to puniſh 


Buch Tranſgreſſions as are only againſt the Common 


Law: Nor indeed can the make that a Sin, which the 
Law of GOD has not determin'd to be fo, as that of 
praying for the Pretender, tho' no Doubt tis againſt the 
Law of the Land; nor is ſhe Judge of the Boundsor 
Limits betwixt the Sovereign's Authority and the Sub- 
jects Obedincc, or of the preciſe Caſes wherein Re. 


ſiſtance is lawful or unlawful. It is againſt all Reaſon 


for her to pretend to impole a Ceniureor Puniment 
en ſuch Actions or Crimes, of which ſhe is not the 
Judge, and of which ſne cannot determine in a judicative 
Way, whether ſuch Action be fntul or not faul. 


Jr 


It voill be in vain to I. that if the Church cannot | 
judge of Treaſon, That is, if ſhe cannot judge of a 
Action whether it be treaſonable or not, ſhe cannot 
judge of the Sin or Scandal ariſing from that Action; fo 
that is evident to the meaneſt Capacity. N 

If the Church pretends a Power to puniſh or cenſur 
Treafon or treaſonable Practices, or any Tranſgrefling 
againſt the common Law; ſhe muſt derive that Pow: 
from our Saviour and his Apoſtles, or from the Law 

of the Land. But ſhe can ſhow no ſuch Autherit 
from either that will juſtify her Proceedings in the pre 
{ent Cale. | + 

2. T hoſe Sins er Actions, that fall under Eccleftafti 
cal Cognizance, are ſuch as the Church by the Law 
of GOD alone, without the Intervention of any ſecu 
lar Laws, can determine to be ſinful or not ſinful; and 
not thoſe Actions which require the Conſideration ani 
Knowledge of Temporal Laws, Cuſtoms, Contracts 
or Conſtitutions. Seeing tis by thoſe, and not {imp 
by the Law of GOD, that Mens Rights and Titles to 
Eſtates and Dignities, the Lawfulneſs of praying foiſ ha 
this or that Prince, or the like, are to be determin'd,Þp! 
and not from the Texts of Scripture. For tho' afin. 

Error in Mens Conduct and Behaviour in thoſe MattersCt 
may be a very heinous Sin: Yet ſince it is not to beſſis 
judg'd ſolely by the Scriptures, but by the Laws of the 
Country. Such an Error is no Heterodoxy in Divinityo: 
nor Hereſy in Religion, cognoſcible by the Church; 
but proceeds from the miſapplying or not underſtandingſ be 
of the Civil Laws or Conſtitution, the Puniſhment offi!) 
which falls only under the Cognizance of the Civilfac 
Magiſtrate. . 

If it be pretended, that the Laws of the Land have] an 
declared wh is Treaſon, and what is not, and mo nh 

_ (hurch- 
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Church- Judicatures judge only conform to the Law; 
and theretore may apply the Spiritual Cenſure, tho' ſhe 
may not impoſe the Civil Puniſhment. I anſwer, That 


- fo if the Spiritual Cenſures of the Presbyterian Kirk had 


no Temporal Effects, the Appellants would be very 
eaſy about them. And that tho' the Law of the Land 
has determin'd what is Treaſon ; and what is not; yet 
the Application of that Law to particular Caſes is left 
to ſecular Judges. For the Conſtruction and Application 
of any Law, which is to be determin'd by any other 
Rule than the Scriptures, is not committed to the Church, 


have Right to govern, and who are to be prayed for in 
the publick Offices, and the like: For thoſe Laws are 
temporary and mutable. Whereas the Law, by which 


rable. | 

This does not hinder, that when a Scandal is pub- 
5 to liſh'd, or a contagious Sin committed, any Subject, who 
for has a Zeal to prevent the Miſchiets ſpreading, may ap- 


in d ply to the proper Magiſtrate, to ſupprels it: And, it 


” auff inferior Magiſtrates negle& their Duty, may carry the 
ter Complaint againſt them and it to their Superiors. But 
o beſfis it to be endur'd, in a Britiſh Government, under 
thel Pretence of Scandal, to ſet up Tribunais, Committees 
ity Mot Synod forſooth, who have not the leaft Authority 
cho Law 2 where Mens Liberties and Freehold are to 
ging be try'd, even by Judges that were never ſo much as qua- 
t offvity'd to the Civil Government, and who are neither 
ivilfacquainted with the Letter nor Language of the Law. 

To authorize ſuch a Precedent for the Independency 
aveſand Juriſdiction of the 8 might very ſoon — 
the 8 4 | - 


who are not preſum'd to be verſant in the Knowledge 
Mot lecular Laws, which is neceſſary to determine, who 


ſthe Church is to determine, is perpetual and unalte- 


to devout both the Juriſdiction and Supremacy of the 
State. | be 


their Conſciences ; but it they thould contemn the lame, 


Viſitation of the Lord Chancellor: Yet, I hope, 'twil 
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Nor are Epiſcopal Miniſters free ot Cenſure or 
Puniſhment, it they commit Enormities, as is preten- 
ded. For as the Law can, and will, puniſh them: So 
the Cenſure of thoſe of their own Communion, which 
was all that the Primitive Chriſtians had, not only binds 


no Vin of their Communion would ever thetealſter 
hear or regard them, . 
The famous Presbyterian, Mr. George Cilleſpie, tel 
us from Zavatcr's Book, de Kitibus & liſtitu is Eteleſa 
Tigurinæ, That the Helvetian Churches have the 
Notes, Words and Sacraments, tho' the Order of Dil- 
cipline be not ſettled among them; and that there i 
even no Excommunication, or any Suſpenſion of Scan 
dalous Sinners from the Sacraments in the Church o 
Zurich, And every Body knows, there are fever: 
free Chapels in Exgland wholly exempted from th. 
Juriſdiction of any Biſhop, and only ſubje& to tht 


not be alledg'd, Their Paſtors are exempted from al 
Punithment, it they be guilty of any Enormity. And 
it does not follow, becauſe Presbyterian Judicature 
cannot puniſh Epiſcopal Miniſters, that therefore the 
cannot be puniſh'd. One might as well argue, That! 
Canterbury is not the Way to London; therefore then 
is no W to Condon Or, That a Man is not a Horſe 
therefore he is an Aſs. | 

Object. But jay the Reſpondents, The eſtabliſh' 
Church is tae fitteſt to determine the Extent of ſuc 
Ciences: To which I anſtder, That they who think 
the Law is not fit to determine the Extent of any Crime 


ſuch 45 that of praying kor the Pretender, Ce. mul 
| | eithe 


| 1 
either want Underſtanding themſelves; or think, that 
the the Words of the Law want it; and that the Kirk is a 
better Judge in that Matter, than either the Legiſlature, 
e or or eſtabliſhed Judicatures. Which when they are able 
ten- to perſwade your Lordſhips of, then, and, I hope, not 
S0 til then, will their Sentences meet with the Approba- 
hich I tion and Sanction of the Civil Powers. | 


rol Can any Principle be more juſt and true than this, 


ame That whereloever Perſons of different Perſwations are 
alter permitted to enjoy the Exerciſe of their Religion; no 

Eccletiaſtical Judicature of any one of theſe Per{wations 
tel is tit to pronounce Sentence in Religious Matters for all 
le ot them. But in all Offences in that Cale, Recourſe 
dkeſmult be had to the Laws of the Land, which are bin- 
Dil ding upon every Man. = 
rei Law, by which Men are to be judg'd, derives its Being 
Scan: 4 Efficacy from common Conſent. And to put it 
ch 0 upon any other Foundation, is to take away the Obli- 
Verdzgation, that People have, of common Conſent to ob- 
therve the Law: And inſtead thereof to ſet up a Fantaſtick 
> thhpcheme to reſt the Authority of the Law upoa the 
twil pinion of any Set of Men, who, under Pretence of 
m al telivion, blend Queſtions of Divinity with Queſtions 


And f Law, when 'tis plain, Religion has nothing to do 
turevith it, is the Way to overturn all Order and Govern- 
theſhnent. Churchmen have nothing to do with the Tranſ- 
bat reſfon of ſecular Laws, nor with the Authority of 
thei. Prince, or the Obedience of the Subject, further 
olle@1.n to ſecure the legal Authority of tlie One, and 


-niorce the due Obedience of the Other, from the 
nith- 


onſideration of higher Rewards and heayier Punith 
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nents. But to extend their Power to determine in a 


iſh" 


ſuck 


hint judicial Capacity, in all emergent Caſes, tie Rigut ot 
me J | | . 2 15 Ba the 
mul 


it he 
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the One, or the Limits of the Other, can never be 
juſtify'd. Hp oi 
It the Scriptures and Laws of the Land be ſufficient 
to inform us what is the Will of GOD and Decrees of 
the Legiſlator, it muſt be ſuficient to teach us, what is 
Criminal and what is Sinful, what is Orthodox and 
what Heretical. For Error is nothing but a Deviation 
from and Oppoſition to the Faith: And that which i; 
ſreight, will ſhow what is crooked. What Occaſion 
is there then for recurring to the Presbyterian Church 
( as the Papiſts do to that of Rome ) tor their Interpre 

tation. For could we ſuppoſe, that the Laws an 
neither plain, nor perfect, how can the Presbyterian 
preſume to impoſe Gloſſes of their own upon them 
even againſt thoſe of a different Communion ? Seein 
the only Meaſure of the Prince's Authority and th 
People's is the Laws of the Land explain'd and apply! 
by the Sovereign Judicatures. 

Object. But the Reſpondents further urge, That by! 
Clauſe in the 22d Act, Parl. 1693, all Civil Magiſtrate 
are ordered to give their Concurrence for making th: 
Cenſures and Sentences of the Church effectual. An 
by the 22d Act of the Parliament 1695, intitled, 4 
againſt intruding into Churches, &c. all Sheriff 
Stewarts, Baillies of Regality and their Deputies, an} b 
Magiſtrates of Burghs Royal, are ordered to pronoun 
Decrees or Sentences for compelling ſuch Intruders i tl 
remove. And it is recommended to the Lords t. 
Privy Council, to take tome effectual Courſe for bi fi 
dering thoſe Miniſters, who are depos'd by the Judi} fi 


tures of the Chu ch, from preaching or exerciſing a b 
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AM of their Miniſterial Function, which, ſays the AQ} at 
they cannot do. after they are depos'd, without ahi} E 
Contempt of the Authority of the Church and of th} a 


— . 


en 33:3 „ 

Laws eſtabliſhing the ſame. And therefore the Sen- 
tences of the Presbyterian Judicatures, depoſing the 
Appellants, are to be made effectual by the Civil 


Magiſtrate. | 


Anſ. 1. When thoſe two recited Acts were made, 
Epiſcopal Miniſters were indeed under the Juriſditien 
of the Prsbyterian Judicatures. And as at that Time 
all Miniſters, poſſeſt of any Churches, were bound to 
ſubmit to, and acknowledge the Lawfulneſs of their 
Government: So no Doubt their Sentences, in ſo far as 
they were warranted by Law, were to be put in Exe- 
cution by the Civil Magiſtrate. But His late Majeſty, 
King William of glorious Memory, perceiving the ill 
Conſequences, which had attended the Severities us'd 
againſt Epiſcopal Miniſters ; and being reſovl'd to make 
himſelf King of His People (and not of a Party) by 
engaging their Affections to His Government, and allow- 
ing His Subjects of the Epiſcopal Communion, who 
were the greateſt and moſt conſiderable Part of Scotland, 
the Exerciſe of their Religious Worſhip in their Con- 
gregations, and their Miniſters Protection in their Civil 
Rights and Benefices, did, by an Act. bearing Date the 
16th of Ju 1695, exempt them from their Subjection 
to the Presbyterian Government, which is poſterior to 
both the former Acts,. 2» 5 1 

2. Suppole the former Acts had been in Force againſt 
the Appellants, as they were not: Vet they were to be 
taken civiliter non Judaice; for no Sentences nor Cen- 


ſures could be underſtood thereby, but ſuch as were 


final, and not thoſe under Appeal; only ſuch as had 
been approv'd by the Civil Judicatures, as the Law 
appoints, and not ſuch as were under Review, and a 
Proceis of Reduction and Declarator for voiding thereof 
actually depending, as there was in this Caſe. For the 
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Act ſays, The Civil 1 ate is to make the ſame |. 
eftectual only as accords, i. e. as they were legal, final, It. 
watrantable, Ge. : 1 Te wy 

3. It could only be Sentences in ſuch Matters as by tt 
the Law arc committed to their Cognizance and Exe- P 


cution. For, it they ſhould pronounce a Sentence of | © 
Divorce, declare the Legitimacy of a Marriage, con- © 
| thy / 
firm a Teſtament, or paſs Judgment upon Treaſon, ſ 


or upon Scandila Magnatum againſt Peers, or other 
Scandals againſt Magiſtrates or Judges, who are under 
the Protection of His Majeſty's Courts; much more 
on thoſe committed againſt His Majeſty Himſe!! : Can 
any Man imagine, that the Civil Magiſtrate is to ap- 
prove ot ſuch Proceedings, except in ſo far as they 
are warranted by Laws | 
4. The Concurrence of the Civil Magiſtrate is on. 
ly to be given for making effectual ſuch Sentences, as 
are conſonant to the Laws of the Land, and to the 
Rights aud Privileges of the Subject, and pronounced 
againſt Perſons within the Bounds of their Juriſdicti- 
on. For, if the Presbytery of Aberdeen, e. g. ſhould 
depoſe a Miniſter in the Presbytery of the Mearns, 
without the Bounds of their Dioceſs, as they did Mr. 
George White; Or, if they ſhould depoſe a Presby- 15 
terian; as they did an Epiſcopal Minifter (when they ““ 
had Jui iſdiction over them) for the Scandal of Danc- 
ing about a Bonfire, when it was prov'd, there was 0 
no Bonefire in Town at that Time; Or, if they thould 7 
ordain Witneſſes to appear as Evidences in a Proceſs in 1 
Order to Excommunication, as they did in the Ap- {;* 
ellants Caſe, for that was the only natural Tenden- J,. 
cy thoſe Procefles againſt them could have had, the 
Appellants being, as they call it, contumacious by J 7, ' 
reiuſing to anſwer to their Church Judicatures: Is it Th 


found all of that Opinion. 


1 1 
to be thought, that ſuch Sentences or Proceeding are 
in:plicitely to be approvd of? Or, That now when 
the Law is lo tar alter'd, that Civil Magiſtrates are 
prohibited to give any Diſturbance to the Epiſcopal 
Clergy, or to give their Concurrence for making 
effectual even the higheſt and greateſt Cenſure of the 
Preybyterian Kirk, yet ſtill they are bound to run on all 
their idle Errands, and to execute the Sentences of their 
mot pine and meaneſt Judicatures, even againſt Per- 
ono of a different Communion which many Times are 
ſuch as neither in Law nor Conſcience can be juſtifi- 
ea : 5 
it is uſual, for Presbyteries to declare the Churches 
o Epiſcopal Miniſters vacant, (as they did Mr. Lyon's 
Vinitter at Kinghorn) before they accuſe them of any 
Crime, ſummon them toanſwer, or lead any Probation 
22ainſt them. And are Civil Magiſirates to make ſuch 
Sententences effteual 2 Credat Judeus Abella. Some 
indeed of the Juſtices of Peace and Lieutenants of the 
Counties have been fo much at their Beck, as to put 
thoſe Conſtructions upon the Law; but they kave not 


There were in one County Seven, who would not 
bow their Knee to Baal, I mean, thole worthy Gentle- 
men, who were Juſtices of Peace for the Shire of 
Aberdeen, who ſince have been put out of the Commiſ- 
fon on that Account, to wit, Sir Alexander Cuming of 
(ulter their Preſes and Repreſentative in Parliament, Sir 
Alexander Burnet of Leys, the Laid of Skene, Colonel 
gon Middieton who repreſents the Town of Aberdeen 


and that Dittrict of Burroughs in Parliament, Mr. 


Arthur Forbes of Shiva, Captain John Stewart of 
Denis and Jotn Ferauſon eldeſt Baillie of Inverrary. 
| rope, thole Gentlemen will pardon my naming them 

| | -- ON 


56 
on this Occaſion, their 2 in this Matter ad. 
ding both to their Honour and Character, in the Opinion N 
of all good Men; ſeeing they had the Courage and 
Honeſty to make a Stand tor the Conſtitution, and to 
contemn the falſe and ſcandalous Epithets given them by 
ſome (who long ago were noted for Calumny and 
Lampoon, and who did not even ſpare thoſe whoſe Sex, 
Virtues and Innocence ought to have protected them 
trom his Inſolence) who repreſent them as Encouragers 
of the Enemies of the Government, ſtriking at "the 
State thoro' the Church, Facobites and what not e And 
1 the Author of the Letter inſerted in the 
hing Poſt, January 14. laſt paſt, ſuppoſed to have; 
been writ by one who had ſometime before preach'd th, 
and choſe a Text, Jude 4. for that Purpoſe. How he. 
wreſted and perverted the Sacred Scriptures upon that 
| Occaſion, his Auditors can give the beſt Account; and H 
it is not worth the While to enquire into it. However of 
the Proceedings of thoſe worthy Gentlemen, who have ſay 
always given the greateſt Proofs of their Affection to the 
the Government, will juſtity themſelves, and appears... 
nevertheieſs, that they refus'd to make uſe of that Ti, 
Authority, which His Majeſty had put in their Handsas77,, 
a Mean to invade the Liberties of His Subjects, to mir 
countenance Encroachments upon the State, and make Ia 
Way for the Uſurpations of the Kirk, and which is 171 
worſe againſt both their Conſciences and Conviction. u! 
lt is unmanly to deſtroy an Enemy unarm'd, becauſe this 
perhaps it may be done with Impunity: Bur it is un- Ig v 
chriſtian, when we repreſent GOD, as Judges; for 171 
then we endeavour to make him the Author of out bel] 
Unjuſticeand Cruelty. A Man revenges himſelf meanly, ma] 
who, to mine his Enemy, deſtroys his own Soul, and 


taſhes his Reputation, 
Tha 


— 

Tho' tis doing too much 7 Honour to the Poorneſs of 
that Author's Detraction to take notice of it: Yet, I 
hope, your Lordſhips will pardon it, being in Relation 
to a Part of the Proceedings in the preſent Proſecuti- 
On. | Pr - 0 es Eg 

I fee] a Struggle between Contempt and Indignation 
at the ſcandalous Author, who deſcries a Compolition 
of Rancour and Falſhood, intermixt with Cant and 
Calumny, rais'd and ſpred againſt the Conviction of the 
Inventers themſelves, and pretended only to be believ'd 
by thole who abhor the very Being of one, that dares 
open his Mouth in Defence of a Regular Churchman, 
and who compaſs Heaven and Earth to {et up their own 
inſupportable Pride, Malice and Revenge, even upon 
the Ruine of Chriſtianity and their Country. 
The candid, and ingenuous Author ot the Letter 
introduces it with a great Deal of pretended Zeal for 
the Government, and Impartiality even towards thoſe 
ot his Communion. And as an Inftance thereof, he 


Ways, after the quelling of the late horrid Rebellion, 


the Church began and depos'd two of ,their own Mem- 
bers, for their Deportment and Behaviour during that 
Time, meaning the two Mrs. Maiilands, Miniſters at 
Forgue and Infycrkeithney. But it appears by the Cri- 
minal Indictment now in Debate, and by the Sentence 
a2ainit thoſe two Miniſters, that they were depos'd in 
171--, Which was confirm'd by the General Aſſembly 
n May 1715, before the Rebellion began. And is not 
this a mighty Inſtance of their Juſtice and Impartiality, 
as well as their Foreſight, that they could thus in May 

1715 depoſe them for their Practices, during the Re- 
bellion, fo long before the Rebellion broke out, and 
make the fal Examples of thoſe Gentlemen of their 
ER „ own 
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own Communion, who had [ff their Communion and 
taken Epiſcopal Ordination before? : 
The Author might have added another Inſtance of 
their impartial Zeal, in depoſing Mr. Hunter Miniſter 
at Bamff, one of their own Number, for his Behaviour 
at that Time. Indeed it was not for his Preaching, tor 
be preach'd none, during the Rebellion; nor his praying 

for the Pretender, for he was not {uffered to exerciſe 

his Miniftry all that While, But he had committed a 
greater Crime according to thoſe People; for he had 
educated his Son at Oxford, and he himſelf being by 
open Force reſtrain'd from the Miniſtry, his Oxonzan 
Son preſumed to aſſume his Pulpit and preach, during 
thoſe Commptious. 

If tue R&pondents had been refolvd to ſhow the 
Worid aa Inſtance of their Impartiality; ſeeing they 
took upon them to judge Epiſcopal Miniſters for the 
Tranſgreſſion of Acts of Parliament (the Puniſhment 


ol which was only committed to the Lords of Juſticiary)ſ 


and not only ſo, but to tranimute the Puniſhment 
from 20 lib. to Deprivation, as in the Cafe of neglecting 
to pray for King George. Why did they not depole 
one of ſo many of ther own Number, who not only 
forbore praying for him during the Rebellion, but did 
it in Obedience to the Pretender's Proclamation 2 But 
I am not reſolved to follow that Author in all his Extra- 
Vagancies. 7 2 
The Matter then brought before thoſe Juſtices of 
Peace, was Complaints and Proceſſes at the Reſpon- 
dents Inſtance againſt the Appellants for Iutris ſion into 
their Churches, in ſo far as they continued to preach 


therein, or in the Pariſhes, and to poſſeſs their Houſes , 


and Glebes (which the Appellants had both betore and 
{.ace the Revolution:) And their having fo pellie's, 


not4 


notwithſtanding of their being depos d by the Presby- 
teries, (5c. they alledg'd was an Invaſion and Intrufion 
upon the Rights of the Reſpondents, who, they ſay, 
were ſettled in their Places. But did not alledge any 
Act of Force or Violence, or any Riot or Tumult made 
by the Appellants, or the leaſt Diſturbance given to the 
Civil Government thereby. _ 
1he Juſtices of Peace having conſidered, and care- 
tally examin'd the Acts of Parliament, by which it 
appear'd, that the Matter of Intruſion libelled was not 
committed to their Cognizance ; but the Execution- of 
the Act beforecited expreſly appointed to be by other Ju- 
dicatures; and that Intruſion in itſelf imports no Violence 
but Wrong, both by the Common Law and the Act of 
Parliament beforecited: Nam intruſi dicuntur, qui 
nm per electionem canoncam occupant honores, officia, 
vel ecclefiaſiica bsneficia. And by the Act of Parlia- 
ment 1695, it is deſcribed to be the Entring into vacant 
Churches, or poſſeſſing Manſe, Benefice, G. without 
an orderly Call and legal Admiſſion, which, as the 
Law imports, may be done without Violence ; as by 
entring in vacuam alterius poſſeſſionem fine vi publica, 
rthuta dalo, vel aullo Judlicis decreto. l. ult. Codicis. 
Unde vi. Which behov'd to be much more fo in this 
Caſe, where the Appellants were not entring into ano- 
ther's Poſſeſſion, but retaining their own, which they 
had by a legal Title enjoy'd for ſo many Years, and 
which the Reſpondents had never by any Authority of 
Law diveſted them of, nor the Appellants ever yielded 
up: For as, Nulla poſſeſſio acquiri niſi ammo & corpore 
poteſt; ita nulla amittitur, niſi in qua uirungue in 
contraviun Actum eſt. 1. 8. Digeſt. De acquirenda vel 
amittenda poſſeſſione. So that according to the firſt 
Principle of Government, which is the Preſervation of 
8 — every 
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every Perſon in theit Pofſeſſion, from whence they are 


not to be turn'd ont without Order of Law, and upon 


that Baſis the publick Peace is founded; the Juſtices of 
Peace were obliged to adhere to that Fundamental Prin- 
ciple, until the proper Judicatures ſhould determine the 
Competition betwixt the contending Parties. Seeing 
they themſelves were by no Means competent to take 
Counizance thereof, or to judge betwixt the Appel lants 
Rist and ancient Poſſeſſion founded upon the Laws of 
the Land, upon Acts of Parliament, Acts of Indul- 


gence, Acts of Preſcription, Acts of Toleration, &. 


And the Reſpondents founded upon Sentences, pro- 
nounc'd by themſelves in their own Favour, in Abſence 
of the Appellants, by Judicatures not authoriz'd by 
Law; and for the moſt Part proceeding upon Preſump- 
tions, Inferences and /z7:uendy's, deduced from disjoin'd 
and independent Propoſitions, drawn from uncertain 
Premiſſes and more uncertain Concluſions, without 
legal Proofs in Matters that were in themſelves Trea- 


ſonable, and not ſubject to Eccleſiaſtical Cognizance: 


And which, tho' they had been true, were alledg'd to 
have been pardon'd by His Majeſty's moſt gracious In- 
Cemnity. And they thouglit, it would be Preſumption 

in them to explain and limit His Majeſty's ſo Gracious 

and Acceptable Act of Grace (which was order'd to 
be interpreted in the moſt beneficial Senfe ) ſo as to 
exclude the Appellants from the Benefit thereof? And 
that our Saviour's Saying upon the like Occaſion, Lube 
12. 14. might be very well apply'd to this Cale: For 
who made them Judges over Intruders ? And there- 
fore upon the Whole they ſuſtained the Demurrey, or 
eclinator, mace by the Apyellants againſt their Juriſ- 
diction in that Matter of Intruſion. But declared, If 
any Riot or Preach of the Peace were offer'd to be 
. 


1 

prov'd, they would proceed to cognoſce thereupon. 
But the Reſpondents, having nothing to pretend of that 
Nature, thought fit to enter their Proteſtations againſt 
the Juſtices Proceedings, and to intent the Criminal 
Libel before the Lords of Juſticiary, upon which the 
Judgment now complain'd of was pronounced. 

And as an Evidence of this, and of the Falthood of 
that common Calumniator, who ſays, That the Juſtices 
reluſed to cognoſce any Riot, and to ſecure the Offenders 
to the Peace, or to take notice of thoſe who continued 


Ito diſſeminate Treaſonable DoErines, to pray for the 


Pretender, and to neglect praving for His Majeſty King 
George ſince the Indemnity ; I muſt beg the 1umparteal 
Reader to look but over the Criminal Libel before the 
Lords of Juſticiary, after the Juſtices of Peace hid re- 
fus d to ſuſtain themſelves Judges in thoſe arduous 
Matters (which I on Purpoſe have inlert at large) 
whereby it will appear, 1. That there is not one Cir- 
cumſtance of a Riot, Tumult or Breach otthe Peace pre- 
tended to have been committed by any of the Appellants, 
2. That there is not one Word in the Libel of the 
Reſpondents requiring the Appellants to be bound to 


the Peace, or their ſwearing the Peace againit them. 


z. That in all the Libel it is not ſo much as alledg'd, 
That any of the Appellants had ever diſſeminate Trea- 
ſonable Doctrines among the People at any Time, even 
during the Rebellion (unleſs what is aſſerted, gratis 
dicium, by the Presbyterk-Clerk, of ſome of them 
having prayed for the Pretender, may paſs for ſuch) 
far leſs after His Majeſty's moſt Gracious Indemnity. 
4. Nor does the Libel ſo much as charge them with 
praying for that Perſon, or even neglecting to pray for 
His Majeſty King George in expreſs Terms ſince the In- 
demnity. For thoſe indeed had been ſufficient Grounds 
1 for 
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have laid hold on them, if they had been true. Noy 


| ficult to find a Name to it. 
Votes, vis. Firſt a Vote as a Member, when the Rolls 
when the Votes were equal, aſſuming a caſting Vote, 


which, ſays the Author of that Letter, is not cuſto- f 
mary; and that the other Seven Juſtices of Peace pro- 


Counties, the Practice in the Elections of Burgeſſes for , 
Courts in other Places, where he will find, that the 
from his Privileges of voting as a Member, tho he can - 1 
not pretend to a caſting Vote as Preſes, but in the Caſe 
equal, the Matter had ſtood as it did. For in that Caſe, 


ſumitur pro negante, ſemper præſumitur pro reo, ſemper 
TFræſumilur pro libertate, ſemper preſumiiar Pro poſſeſſore, 


| 62 - 
for a Criminal Impeachment ; and the Reſpondents 
who wanted not Inclination enough, would very readily 


it is left to all impartial Men to judge, how the Author 
of the Letter has made good his Charge againſt thoſe 
worthy Juſtices; and how a Man, thus catch'd in { 
groſs a Prevarication, can ever hope to be believ'd when 
he is in the Chair of Verity. For this is ſo ſhamefully 
Scandalous and ſo ſcandalouſſy Shameful, that tis dit. 


As to the Circumſtance of the Preſes taking twq 


were call'd over by the Clerk, upon the Queſtion, 
Suſtain, or not ſuſtain the Declinator 7. And thereaiter, ſh 


teſted againſt it. But as this laſt is manifeſtly falſe; for 
no more than Three made ſuch Proteſtation : So he Is 
bewrays his Ignorance in the other. For let him among. 
other Precedents conſult the Practice of the Houſe offi: 
Lords, the Practice in the Elections of Knights for 
Diſtricts, as well as the Practice of Juſtice of Peace- 
chooſing of a Perſon to be Preſes, does not bar him 
of Equality. And ſuppoſe, the Preſes had only taken 
his Vote as a ſingle Juſtice of Peace, the Votes being 9 


Potior eſt conditio prohibemis; & in dubio ſemper præ- 0 


ſemper 


its, . 1 63 


emper praſumitur pro innocentia ; & unuſquiſque præ- 
umn bonus, & culpa nunquam præſumitur. 

To diſpatch this ſcandalous Letter, whoſe Falſhoods 
may for Number contend with its Paragraphs ; which 
was only intended to delude the Ignorant, to inflame 
the Tlamarous, and to reproach thoſe worthy Patriots, 
io were far from any ſuch pernicious Deſign, as is inſi- 
nuated, vis. of encouraging the Enemies of the Go- 
ernment, of licenſing Treaſonable Doctrines, of keeping 
up a Spirit of Jacobitiſin and of countenancing the 
Diſturbersof the publick Quiet, (for which the Pub- 
liiher of that Letter ought to be proſecuted, if that 
would avail any Thing, before Judicatures, where 
cum ing the Queen in Her own Time, and even IIIs 
p:e\ont Majeſty ſince, has been adjudg'd not above the 
-..iity of Tenor Twenty Merks;) the Concluſion is a 
ft Cover for ſuch a Diſh. We are told of the great 
Had ſhips the Church ſuffers for her Adherence to the 
no State. But every Perſon knows, upon what Side the 
obutterings are; and that the Oppreſſions of the Kirk have 
been more a dead Weight upon the State, and occalion'd 
more Enemies to the Government, than all the other 
Motives put together. 

ut thoſe Juſtices of Peace being now out of Com- 
miſſion, which they more willingly part with than they 
accepted of it, I will adviſe them, and more particu- 
ly the firſt Three, who are Neighbours and Kinſmen, 
and who live in the Country, and have not the Advan- 
„tage of ſeeing their Brethren ſo often as they could 
9 with, to whom I will add a Fourth, viz. the Laird 
ot Drum, who is likewiſe out of the Commiſſion, 
(tor "tis pity to divide them, Whole Anceſtors have been 
tor ſe many Euntreds of Years together) that they 
meet frequently at one another's Houſes, aid ſolace 
7] them 


lily 
OW 


E 
themſelves over a Cup of good Liquor, and thank 

Providence, that they have eſcap'd ſo eaſily for ſo great 

a Ireipals, Only ſeeing by the lay ing aſide of thoſe 

Gentlemen, who polleſs a great Part of that Corner gf 

the Country, from the Liberties or Freedom of Aber. 

deen to Cromar; and that there are no Juſtices of Peace 

on all that Weſt-RO d towards Þragmar, living in that 

Country tor Filty Miles together ; and that generall 

Ipeal.ing, the Perſons nominate in the new Commiſſion, 

who elde there, and who have accepted, or will at: 
in Comjunction with ſuch a Fraternity, either have no A 
Eſtates at all, or are fo diſperſt, and indeed ſo unequal 
to that Truſt, that by ſuch a Nomination theCountr 
15 leit exposd. I muſt therefore further recommend 
to ali the worthy Gentlemen of that County, who 
have been left out of the laſt two Commiſſions, and 
who, as being for the moſt part of the beſt Quality, 
the greateſt Eſtates, the moſt ancient Families and moſt 
eminent Qualifications, and coniequently have the 
greateſt Mei lit in the Country, tliat tho' they have not 
the Authority of the Government to enable them to 
ſuppreſs Theits, Robberics, Depredations, &c. as they 
might: Yet feeing they have Juriſdiction enough with. 
in their own Bounds as Barons, that they continue to 
ſhow their Concern {or their Country, by their Care 
in preſe:ving the publick Peace, under His Majeſty" 
moſt Gracious Aunmmſiaticon, by their Zeal for ſup- 
preſſing Vice and Immorality, aud their Piligence i Gn 
enforcing the Obedience of tie Laws by ſuch as areſf Ci 
within their reſvctiive Precincts. Begging Pardon for 


4 | a 

this Digretion, I xetuza to the get Groung of Appeal Ac 
Which is | 

* + balk I tho 

The Ju 


14 
rear The Fourth Reaſon for Reverſing the foreſaid 
Judgment, v2. Becauſe the Lords of Juſticiary 
1 0! pronounced Judgment upon Sentences of Presby- 
oy teries and Committees of Synod, that were not 
Ty: only void for the Reaſons atoreſaid, but iniquous 
that in themſelves. In reſpet, 


1. They proceeded to examine Witneſſes, and to 
judge, forfeit and incapacitate the Appellants in their 
Abſence, contrary to the known Law. For all that 
they could have done in ſuch a Caſe, albeit they had 
been their proper Judges, was to have ſuſpended them 
for their Contumacy. b 

2. They committed Iniquity in proſecuting a Crime 
aid to have been committed by Words, ſpoken by the 
Appellants, in their preaching and praying, without 
any Information thereof upon Oath, within Three 
Days after ſuch Words ſpoken ; or any Proſecution 
thereupon carried on within Three Months thereafter : 
g q which is the Time limited by Law for ſuch Proſecutions; 
ich. appears by the Act, Anno 6. Regime, intitled, Act 

or the Security of Her Majeſty's Perſon and Govern. 
ment. | 
| 3. That the Sentences pronounc'd againſt the Appel- 
lants were all null for want of Probation ; therebeing 
Ino concurring Proof as to the Time, Place or Circum- 
ſtances of any of the Articles laid to the Appellants 
Charge. Beſides, moſt of the Witneſſes, that were 
examin'd, were compell'd to compear, contrary to the 
Act, Anno 10. Reginæ, intitled, Act againſe Diſturbing 
It hoſe of the Epiſcopal Communion, &c. By which, all 
hel Judges and Magiſtrates are prohibited to force any Per- 

ſon to compear in any Proceſs, in Ordèt to Excommu- 
| | nieattion, 
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” 4+ That the Sentences are pronounced by the Pur. 
ſuers, who were both Judges and Parties, and why 


Lords of Juſticiary, with ſeveral others more full 
contain'd in the former Caſe, which their Lordihipf 


_ ought therefore to be revers d. 


6 ] 
nication 3 which was the only Tendency this Proceſs je 


could have had, the Appellants being contumacious m 


in refuſing to ſubje& themſelves to their Juriſdiction I is 
as has been obſerved: And they being ſo illegally com. Fea 
pelled to depoſe againſt the Appellants, their Teſti. 

monies are void in Law, and conſequently all theye 
Sentences proceeding thereupon. „ 


now claim the Benefit of their own Sentences to intitle 
them to the Appellants Livings, tho' they were, ip 
facto, incapable by not taking the Oaths. And thok 
Objections and Nullities being propon'd betore the 


were pleas'd to have no Regard to, their Judgmen 


* 


The Fifth Reaſon of Appeal is, That the Lords o 
Juſticiary ſuſtained Proceſs, and pronounced Sen 
tence upon a Crime ſaid to have been committed 
by the Appellants, by their not obeying the Sen 
tences of the Presbyteries and Synod pronounce(Þl,,7 
againſt them for Crimes indemnified by H) 
Majeſty's moſt Gracious Act of General and Frey: 
Pardon. And therefore the not obeying tho. 7 
Sentences for Crimes pardoned and indemnified affer, 

_ aforeſaid, could be no Crime in the Appellants. ſs + 

The Crime laid to the Appellants Charge, whethe _ 

they were Treaſons, Milprifions of Treaion, ſeditioufgif: 


Vords, Contempts, Citences, Treſpaſſes, Entries Civ 
Wrongs, Miſdemeanours, Cc. by which any Ma 
eould incur any Penalty, Forfeiture or Iacapacity, are loff 

| full) 
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fully pardon'd by this Act of „ and all Perſons 

prohibited to vex or inquiet any of His Majeſty's Sub- 
ceß f jecis for any ſuch Matter, Cauſe, Contempt, Miſde- 
dug meanour, Forfeiture, Treſpaſs or Offence, &c. that it 
on is impoſſible to deny, but that the Appellants are fully 
om · comprehended in the general Words thereof. | 

But ſtill the Reſpondents make two Objections of a 
tleEvery different Nature againſt this Act. The One, ac- 
knowledging His Majeſty's Power of indemnifying the 

rimes, ſaid to have been committed by the Appel- 
Jants : But alledged, Their Caſe was excepted by a 
particular Clauſe in the Act. And the Other, denying 
that His Majeſty could pardon the Cenſures of the 
-burch- Judicatures. . I ſhall conſider theſe Objections 
eparately. SO = 4] 

The Clauſe inſiſted upon, for proving that they are 
FWxcepted, is in theſe Words, Provided always, "That = 
en his Act ſhall not extend to give or reſtore any Ability or 
Nadpacity to take, have, hold, or exerciſe any Office, 
Place, Authority, or Employment, Eccleſiaſtical, Civil cy 
Military, to any Perſon or Perſons, who, by Veriue or 
Reaſon of any Act or Law whatſoever, were or are 
nade, or are become incapable or diſabled to have, take, 
bold, or execute the ſame ; but all and every ſuch Perſon 
d Perſons ſhall remain and continue under all and every: 
e Diſabilities and Incapacities aforeſaid ; Any Thing 
hi preſent Act to the contrary notwithſianding. 
To* this Objection it was anſwered, That the Ex- 
Fception does not at all meet the Appellants Caſe ; but 


5. Es verbatim the ſame with a Clauſe in Her Majeſty's late 
Na of General and Free Pardon, Anno 1708. And 
heſhas only Relation to ſuch, whe by expreſs Law were 
oufdiſabled to enjoy their Offices, as many Perſons both 
1eFGiyil and Ecclefiaſtical are; and among others the 
1 Roeſpondents 


Ja 


> io 


we 


Reſpondents for not taking the Oaths: And this Clauſe 
has been interpreted not to extend to any- Caſe, where 
the Law or Acts of Parliament do not expreſſy declare 
ſuch Forfeiture or Diſability in all the Courts in Ex- 
gland where the Law was made. | 


| For there is a plain and manifeſt Difference betwixt 
being diſabled and incapacitated by an expreſs Act or 
Law and the Tranſgreſſion of any Act or Law. For 
the One is Declaratory of it ſelf; and is, ipſo facto, a 
Forfeiture, and requires the reſtoring the Perſon, fo 
| forfeited, before he can enjoy the Office. Whereas the 
other is only the Ground of a Forfeiture upon Trial 
and Conviction, ; EE 
As this Difference is obvious in itſelf; ſo it is evident 
from this Act. For ſuch Forfeiture or Diſability, as any 
Act or Law declares to be an Incapacity to hold or enjoy 
any Office, is expreſly excepted, tor there Lex eſt lata, 


Sentence being already pronounced by the Parliament. 
Whereas ſuch Offences and Miſdemeanours, as were 


committed only contrary to any Act of Parliament, or 


to any Law of the Realm, as all the Treaſons and Of. 


fences, during the late Rebellion, were, are only ſub 


modo excepted, vig. in Cale the ſame was ſo far proſe- 


cuted, that on, or before the 15th Day of Juh, 1717, 
any Verdict, Outlawry, Conviction, Judgment, Sen- 
tence or Decree was, had, given, or entred in ſome 


of His Majeſty's Courts, or before any Commiſſioner 


of His Majeſty, &c. thereupon, So that if no ſuch 
Sentence was made, or entred as aforeſaid, tho' there 
were both Crimes, Miſdemeanours and Treaſons 


againſt both Laws and Acts of Parliament, the ſame is 
tully pardoned. And as neither the Presbyteries, nor 
Committees of Synod, nor any other Eccleſiaſtical 
Judicature, in England or Scotland, can pretend to be 

. | any 
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any of His Majeſty's Courts, in which ſuch Sentences 
or Judgments were entred, paſt or recorded, the Ap- 

llants Caſe is not comprehended under any of the 
foreſaid Exceptions. And tis ſtrange, that ſeeing Preſ- 
byteries, or Committees of Synod, will pretend to paſs 
Sentences of Forfeiture, by virtue of any Ac or Law, 
that they ſhould deny His Majeſty's Judicatures, the 
Power of conſidering the Groundsin Law, upon which 
thoſe Sentences are founded, at leaſt before they add 
the moſt cruel and ſevere Sanction to them. 
Object. But the Reſpondents ſay, Tho' His Majeſty's 
Act of Grace does fully indemnify all Civil Penalties 
and Forfeitures under ſeveral Exceptions; particularly 
One, as to all Sentences pronounced in His Majeſty's 
Courts: Jet as to Sentences of Church-Fudicatures, 
ronounced in Matters Spiritual, thoſe cannot fall under 
be Compaſs of an Indemnity. Iis His Majeſiy's Prero- 


Wative, in whom the Execution of the Civil Law v 


haged as the Fountain, to diſpenſe with the Penalties of 
them. But as the Execution of the Spiritual Law, as 
jo Spiritual Effects, is committed to the Church: So His 
ajeſty does not take upon Himſelf the diſpenſing with 


be Effect of thoſe Sentences. 


I have inſert this Objection in the Reſpondents own 
Words from their printed Caſe, that, when your 


[Lordſhips conſider, what the Appellants pray, they 
ay be delivered from by His Majeſty's Indemnity, it 


may have its full Force. 55 | 
That which the Appellants would be reſcued from by 
His Majeſty's Indemnity, is Military Force, Dragooning, 
riminal Proſecutions, Fines, Impriſonment, being 
urn'd out of their Houſes, c. and oblig'd to give 
bond or Security, that they ſhall not exerciſe the Offices 
ek the Miniſtry, Cc. | e ng 
e Nou 
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Now take the gal 5 the Reſpondenfs Objection 
to be, That tho' the King has the executive Power off 
the Civil Law; yet the Church has the executive It 
Power of the Ecclefiaſtical. And that tho His Majeſty I tt 
may diſpenſe with the Execution of the Civil Law; 
yet he cannot diſpenſe with the Execution of the Eccle. S 
ſiaſtical. And the Inference, that ſeems to be drawn} * 
from this ſtrange Doctrine, is vet more ſtrange. _ E 
The Argument, put in Form, may run thus, The bl 
King cannot pardon the Tranſgreſſions committed by 
the Breach of a Spiritual Law. Therefore the King Se 
cannot pardon the Penalty inflicted by the Temporal 
Law upon ſuch a Tranſgreſſion. . Li 
Or thus, The Execution of the Eccleſiaſtick Cen. 
ſures, is not in the King; but in the Church. There. 
fore the King muſt execute ſuch Eccleſiaſtical Cenſuresſ : 
as he has not the Execution of; and not only fo, but 
| muſt add to them the moſt cruel and hard hearted Civil 
Conſequences, 


The Reſpondents would take it ill, if 1 ſhould deny, 
that a Presbyterian Aſſembly, or even a Provincial 


Synod could take off the Sentences of Deprivation 
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againſt the Appellants. And yet from thence would but 
follow, what is fully as abſurd as the former, vis. That 0 1 
| el 


tho' tis certain, the King and Parliament can pardon all, 
that any Power on Earth can pardon; yet the King and 
Parliament cannot pardon the Appellants, whom the 
Provincial Synod of Aberdeen can pardon. Bs 


o 
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I find my ſelf in ſome Concern even for the Reſpon- 
gents, ſince ſo many learn'd Council, ſo many ables 
Heads and ſo many wiſe Managers, who have aſſiſted 
them in this Matter, could make no better Defence 


on 1 
of 6 ae 2 — [ 71 * 1 1 n 
ive their Ability in giving even a Colour, tho' a faint one; 


ty to that which has no Body to ſubſiſt by. | 
Their Way of Reaſoning remembers me of an Ar- 
gument, us d by ſome People, to the ſame e e. long 
ago, Viz. That ſeeing the Sentences of Depoſition and 
FExcommunication pronounced by the General Aſſem- 
he bly 1638, againſt the Archbiſhops and Biſhops for 
by taking Epiſcopal Conſecration, was an Eccleſiaſtical 
Sentence, which had a Spiritual Effect. Therefore the 
King was bound to have forfeit thoſe Biſhops of their 
Livings, and to have confirm'd the Sentences, annul- 
Ing their Eccleſiaſtical Orders, by not ſuffering them te 
een 8 . 
I would indulge the Reſpondents in any Thing, that 
would not do a Miſchief either to themſelves or others; 
and therefore would have excus'd them, if they had 
only pronounced Sentences, and reſted there. As the 
ny, Pope does for Faſhion-ſake, when he accuſes and excom- 
ia municates the King of Spain upon Maundy- Ther{day 
Fevery Year, for detaining Part of St. Peter's Patrimony; 
aldllbut abſolves him on Good-Friday, without Satisfaction. 
nat In which he is more reaſonable than the Purſuers. For 
all. Jneither King nor Parliament, nor no other Power under 
leaven can atone to them, nor ſo much as take off 
the legal Effect of their Sentences. For that's the only 
Jueſtion at preſent betwixt us. And it the King can 
but take away the brachium ſeculare from enfor- 
plelcing the Execution of thoſe Spiritual Cenſures, as they 
fedcall them, they Y never hurt the Appellants. 
ace} But the Reipondents will take no Notice of this 
point. Tis a Thiſtle they mumble over; and they 
wnſ{ouch the other but very tenderly. By the Spiritual 
ei Effect, they full mean Criminal Proſecutions, legal In- 
55 | Capacities 
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| Majeſty's Royal Prerogative of Supremacy over al 


Learn'd Lawyer, Sir George Mackenzie in a Memori 


well obſerved, would make Men in the Government 


Power, which he exerciſes porn 10 the Rules of Lat 
the Sentences, Cenſures aud Excommunications ef | . 
v iſdiction and Pomer muſt be according to Law. Fa 252 


if any Perſon be excommunicated againſt Law, P 
Maeſiy Comms may = Will command the Eccleſua aftc HS 


t 72 


capacities and 8 up of: the Appellants Manſe: 
Glebes, Gc. to them. 
Object. But the Reſpondents ſay, Sacred Orders be. 
ing ence taken away by a Sentence of Depoſition, thoſe} 
Orders canvot be reſtored, but by the Spiritual Power, : 


For the ſame Power that gives them, muſt reſtore” 


them. 
Anſ. By the aforeſaid Act 129. Parl. 8. Ja. VI. Hi . 


0 
bi 


Eſtates, as well Eccleſiaſtical as Civil, being ſo wel 
eſtabliſh'd, it cannot be denied, but that His Majeſty? 
may, by Virtue of this Act, not only review, but ſto ti 
all Proceedings before the Eccleſiaſtical Judicatorie tn 
until he be fully inform'd; and that he may appointff®®. 
Commiſſioners to enquire into the Juſtice and Legal 
of their Actings, by which none can be prejudg'd, buff 
ſuch as are reſolv'd to oppreſs. This, as that ver 


t 


preſented by the Scots Clergy to the King in 1 691 Re 


cautious ; and others who live under it hope for Juſtice 85 


and behave themſelves as good Subjects, in that Er Ns 


pectation. Whereas now, the one Side are becom. 
Tune and the other, deſperate. * 
The learned Lord Chief Juſtice Ring obſerve tne 
in one of his Speeches at the Trial of Dr. Sache vert. 6 
That the King has, by Law, a ſupreme controuli”* 


by Hi Officers and Miniſters of Juſtice, even over . _— 


Church. For the Exerciſe of the Church Cenſures, J 


Fun, 2 
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Judge 10 aſſoil ſuch excommuticated Perſon, and reſtore 
him to the Communion of the Church again. And tho) 
be. there be a great Difference betwixt confe ring Orders 
of ard reſtoring Orders unduly taken away; Nam depoſi- 
tum non reordinabitis, ſed reudetis ei ſuos gradus per 
ore i /tumenta; &. per weſtimenta, que ad ipſos gradus 
pertinent, Liegler. de epiſcop, cap. 34. Yet I ſhall 
Hul thus far join Iſſue with the Reſpondents for otice, and 
a acknowledge, that tis only thoſe, who can give Sacred 
wel Orders to Epiſcopal Miniſters, that can take them away; 
but deny, that any Presbyterian, Quaker, or Anabap- 
tiſt, or any other Sect, can either give Orders, or take 
tnem away from any true Reform d, Orthodox, Epiſ- 
opal Münner. oo On 
The Reſpotidents may ſee, by the Admiſſion of ſo 
"many Epiſcopal Miniſters into Benefices in England and 
heland, when it was well known, that they had been 
depos'd by the Presbyterian Judicatures here, what 
Regard thoſe of that. Communion have to their Sen- 
Ftences ; and that they eſteem the Sacred Orders of 
Epiſcopal Miniſters nevertheleſs. valid, becauſe the 
Eil Presbyterian Miniſtets pretend to deprive them of them. 
And can any one Inſtance be given, wherever a Presbyte- 
tian Miniſter was admitted to any Church or Benefice 
there without receiving Holy Orders from the Hand of 
2 Biſhop, whatever Ordination they might pretend to 
.Mbave had formelles i oe RT 
If the Scale were turn'd, the Reſpondents would be 
F unwilling to own, that their Orders could be taken 
FM way, but by thoſe of their own Sort. And therefore 
they ought to conſider, that what is now intended 
ea inſt the Appellants may ſome Time or other be made 
py ve of againſt themſelves; for there is nothing perma- 
„J nent in this World, Ang thoſe Sentences now 15 


make that a Crime, which . was not. It will 
eſtablith a Precedent without a Law; which may not 
only provea Snareto themſelves, but to Poſterity. He, 
who introduced the Maiden, experimented it himſelf. 
 Phalaris was burnt in his own Bull: And Perillus, 
who invented it to torment others, was the firſt that 
ſuffer d by it. And may not their Judges then ſay to 
them, as our Saviour ſaid on the like Occaſion, IH 
crucl Servant, I will condemn thee out of thy own Mouth, 

For, it neither Acts of Indulgence, Acts of Parliament, 
Acts of Toleration, nor Acts of Indemnity can ſecure 
a Man, what Security can we have in any Thing we 
enjoy I hope therefore, your Lordſhips in Place of 
puniſhing ſuch as may be Tranſgreflors, will not injure 
| thoſe who are innocent. 

Before I leave this Point, I ſhall offer one Inſtance, 
which, I hope, may be of Weight with the Reſpon- 
dents, to ſhow what Regard they have had to Acts of 
Parliament, in reſtoring Miniſters of their own Com- 
munion depos'd, nay even excommunicated by them- 
ſelves (tho' I think that Matter was carry'd too far) 
and that is when the Act of Parliament ſettling Presby- 
terian Government at the Revolution, appointed the 
Government of the Church to be in the Handsof thoſe 
Presbyterian Minifters, who bad been outed ſince 

3 1661. When thoſe Miniſters met in 1690, 
they thought that Act gave all of them ſo good a Right 
to fit in that Judicature, that tho' two of their Number 
had been depos'd, if not excommunicated by the Pref- 
byterians themſelves; One as is reported for a very 
unnatural Uncleanneſs ; and Mr. Kenedy, who was 
then choſen Moderator of their firſt Meeting, lying 


under their Sentence of Excommunication and Depoſi- 


tion. Yet that was found no ObjeRion againſt their 


being 


— — 


. 
being admitted to that Wel Aſſembly, and even 
againſt Mr. Kennedy's having the Honour of being their 
Preſes; tho' he had the Misfortune to live and dy 
under that Sentence, I'm far from approving ſuch a 
Proceeding: But it is an Argument ad hominem againſt 
the Reſpondents. For nothing but that A& of Parlia- 
ment (which indeed Ithink was extended too far) could 
intitle them to of be their Number in that Aſſembly, 
or to ſerve in the Miniſtry thereafter, Seeing then the 


Reſpondents admitted an Act of Parliament to take off 


Sentences of Excommunication againſt thoſe of their 
own Communion for Eccleſiaſtical Crimes: With what 
Countenance can they refuſe to admit an Act of Par- 
liament now to take off the Sentences of Depoſition 
pronounc'd againſt Epiſcopal Miniſters, even in Abſence, 
for a Miſdemeanour committed only againſt the 
— 5 : 
One other Inſtance, wherein the Opinion of the 
Civil Judicatures concurred with that of the Church, I 
hope, will put this Matter beyond Diſpute, And that 
we have in the Caſe of Mr. Arthur Mitchel, Miniſter at 
Turreff, who being depos'd by the General Aflembly 
before the Reſtoration, and Mr. Alexander Leak legally 
ſettled Miniſter in that Church for many Years: Yet 
both the General Aſſembly and Privy Council of Scot 
land preferred Mr, Mitchel upon the Act of Parliament 
1690, reſtoring Presbyterian Miniſters, without Regard 

to his being under the Sentence of Depoſition, | 
It were eaſy further to expoſe the Abſurdity of the 
Reſpondents Notion of limiting His Majeſty's Preroga- 
tive to the executive Part of the Civil Law ( were it 
for the Appellants Purpoſe) for which they might be 
liable to an Action of Præmunire. But if it be granted, 
that His Majeſty has not exceeded his Royal Power in 
1 — 1 taking 


ß 1 
taking off the Civil Effect (tho the Act does not reſtriqt 
it to that) and legal Penalties that may be inferr'd from 
Eccleſiaſtical Sentences, and Contempts in Eccleſiaſtical 


Courts in ſuch Matters as were commenced for Cor- 


rection, it js ſufficient in the preſent Caſe. Yet far 


Truth's Sake I muſt obſerve, that whatever a certain 
Sort of People may mutter againſt His Majeſty's Supre. 


macy in private; yet tis amazing, that any of the 
King's Lawyers ſhould offer any Argument, that has 
the leaſt Inſinuation that Way, for they certainly do and 
ought to know better. But I perſwade my felt, it had 


been put into their Caſe to pleaſe their Clients: For 


as the Aſſertion is againſt Law; fo ſuch Principles are 
dangerous to the Conſtitution. 


I! he Supremacy, even in Caſes Eccleſiaſtical, ſeems 


to have been ever the proper Right of Secular Princes; 
as appears from the firſt Book of Juſtinian's Codex. In 
which among other Things he orders, Vim legum obtiner; 


_ Eccleſuaſticos canones, a quatuor Synodis Nicoena, Conſtani-· 

nopolitana prima, Epheſina prima & Chalcedonenſi ex- 

Poſito & confirmatos. And there is no Reaſon, why 
| Chriſtian Princes ſhould not enjoy that Privilege, which 


Princes were in Poſſeſſion of before Chriſtianity, For, 


by their turning Chriſtians, they did not loſe their 
temporal Juriſdiction; nor, by becoming Protectors ofthe 
Church, did they give. up their Sovereignty overthe Pople. 


Conſtantine the Great, and firſt Chriſtian Emperor, is 


| approved by all the Fathers for ſettling the juſt Marches 


betwixt the Eccleſiaſtical Civil Juriſdiction. Enesb. lib. 
de vit. Conſtant Vos quidem TOY #0W Tus ELILAN OUS 
eorum que intus in Eccleſia ſunt agenda; ego Vero r eg 
ques extra ſunt Epiſcopus ſum a Deo conſtitutus. 8 

It the Reſpondents want more Authorities to this 


Purpoſe, let tkem conſult their Friend John Knox his 


Appeal, 


5 „ 3 
Appeal, from the Sentence pronounced againſt him by 
the Biſhops and Clergy in Scotland, to the States, No- 
bility, Gc. there. Wherein he aſſerts and proves, That 
Princes, as God's Lieutenants, are obliged to defend 
their Subjects againſt the blind Rage and Tyranny of 
Prieſts, notwithſtanding that they claim to themſelves 
Authority to judge all Matters ot Religion: And proves 
the ſame from the Inſtances of the Prophet Jeremiab 
and St. Paul. =: 2 >= TR 

For tho' Feremiah the Prophet of God, was con- 
demn'd by thoſe, who were then known te be the 
only viſible Church on Earth, to wit, the Prieſts and 

Prophets, who were in Jeruſalem, the Succeſſors of 
Aaron, to whom Charge was given to ſpeak to the 
People in the Name of God, and a Command ito the 


People to hear the Law from their Mouths, te the 


which it any were rebellious or diſobedient, he 
ſhould die the Death : And tho' the Prophet was 
condemn'd by Men thus authoriz'd by God; yet it 
appears he had Right to appeal, that is, ſeek Help from 
the Secular Princes, whoſe Power was above the others 
Tyranny ; for he lays his Blood to their Charge, yea 
even to the whole City, as well as to the Door of his 


ir Enemies, if they did not protect him. 


And tho the Apoſtle Paul was accuſed in Matters 
concerning Religion, vig. as an Apoſtate from the Law, a 
Violator of the Temple, and a Tranſgreſſor of the 
Tradition of the Fathers, before Feſtus, who would 
have judged of the Matter at Jeruſalem, where the 
Learned of the Apoſtle's own Nation might have heard 


his Cauſe, and determin'd therein: Vet the Apoſtle | 


made Uſe of his Privilege, in appealing to Cæſar, who 
tho' ignorant of GOD, and an Enemy to Virtne, yet 
the Apoſtle conſidering the Nature of his Enemies, and 


78 
what Things they had be el againſt him, from the 
firſt Time he began to preach the Name of (V iſt, would nc 
by no Means admit them as Judges or Auditors of his 
Cauſe, as Feſtus required, thinking it unreaſonable, 

that he ſhould be put in the Hands of his Enemies; but 
rather very rightly made his Appeal, from them ang 
from the Jodees that would have gratified them, even 
unto Ceſar. EEE: EM 1, 3 
From whence it is evident, That it is lawful for the 
Servants of God, oppreſſed by unjuſt Sentences, to ſeek 
Remedy againſt the ſame, be it by A pellation againſt 
their Sentence, or by imploring the Aid of the Civil 
Magiſtrate, which he is bound in Conſcience to vouch. 
ſafe. For what God approv'd in Jeremiah and S. 
Paul, he cannot condemn in Others. 
I The King, by our Law, is Perſona Sacra mixifhre 
cum Sacerdote, the Chief Eccleſiaſtick as well as Laickſh e 
within his Dominions; and is, by a ſolemn Conſecta. 
tion and Unction, made a Spiritual and Eccleſiaſtical 
Perſon. And as he has, at his Coronation, the Corona 
Regni put upon him, as an Emblem of his Temporal, © 
f Power: So has he likewile Stola Sacerdotis, common- / 
# ly called Veſis Dalmatica, put upon him as a Levitie 
cal Ephod, to ſignify his Power in Spirituals. mas 
His Majeſty is, by the ſtanding Laws unrepeal'd, de. hn 
clard to be the Supreme Governor and Judge in all, 
Cauſes, as well Eccleſiaſtical as Civil, Ja. VI. Par. 8, 
Cap. 129 and 130. which isratified and confirmed, Ja 
VI. Par. 18. Cap. 1. and by Cap. 4, and 15. Par. 1. 
Cha. II. as has been taken Notice of; and 'tis obſerv- 
able, that His late Majeſty K. William was fo careful ci 
his Prerogative after the Revolution, that he gave ex- 
preſs Order to his Commiſſioner not to give his Royal 
Aſſent to any Law in Prejudice of the aforeſaid Act. 
] have only mention'd theſe Acts, becauſe there can be 
| 110 
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uldBno Pretence of theit bah 79 if, And I might add 
hisgſome Others, particularly Act 11. Par. 1. Cha. II. 
le, which appoints all Perſons in Publick Truſt, Civil or 
dul Eccleſiaſtical to take an Oath, by which they acknow- 
and ledge His Majeſty to be Sovereign and Supreme Lord 
ven in all C:uſes whatſomever. 7 | 
[t is true, the Obligation of taking any Oaths, ex- 
theFcept ſuch as are impos'd in the preſent Reign, is taken 
<raway. Yet I beg Pardon to ſay, That the Propoſiti- 
inl on remains as true, as ever. For which, I have the 
Ai Authority of the Lord Harcourt, late Lord Chancellor 
ch· pf Great-Britain, as great a Perſon as ever fill'd or a- 
St. Porn'd that High Station, who, in a Speech to the 
Nouſe of Lords, upon a very ſolemn Occaſion, ex- 
*!aB@reſles himſelf in this Manner, I beſeech your Lordſhips 
0 conſider, Whether the Repeal of this Oath can have 
Iny Weight with your Lordſhips, Tias a general Aſ- 
ertion, to which all the Peers and Commoners, in the 
WEmployments I have mentioned, were to ſwear ; there 35 
% Exception in the Oath, but what is implied in it. 
as not the Propoſition as true before it was ſworn as 
iter * Was it therefore true, becauſe 'twas ſcworn; or 
was it ſworn. becauſe 'twas true? Did the ſwearing it 
nale it true, or the Truth make it fit to be ſworn? If it 
ala true when it Was ſworn; the Propoſition is equally 
ue before and ſince. I believe, ſince the Oath was ta- 
Ja. en by ſo many Peers and Commoners, no Man will pre- 
end to queſtion the Truth of the Propoſition. | 
To conclude this Point, if either King, or Parlia- 
1 ment, ot both, or conſequently any Power on Earth, 
ex-Fould indemnify the Appellants from what is laid to 
alftheir Charge, whether it be a Crime or a Trelpals, a 
Miſdemeanor or a Tranſgreſſion, a Contempt or Offence 
| be for without one of thole they could not forfeit their 
| - Offices) 


the Cooſeſf ion of Faith, and ſubmit to the Presbyters 


Ciuſo upon this Ine. 


86 
Offices) or if they could at leaſt pardon the Appel. 
lants from the Pains, Penalties, Forfeitures, and Inca- py 
pacities incurred thereby: They have done it effectu- h. 
ally, and there is no Exception in the Act that reach. Nas 
es their Caſe. And for the ſpiritual Effect, Qui Deum I an 


 tantum habet ultorem, the Appellants ſhall never apply th 


to the Reſpondents for their Pardon. hu 

Were it neceſlary, I might add ſeveral other Reaſons {hi 
for founding this Appeal, 2hd particularly; Firſt, That I Ni 
the Lords of Juſticiary had order'd the Appellants to I ou 
cede the Poſſeſſion of theit Churches, and to delivet I the 
up their Manſes, Glebes, &c. under particular Penal-. ¶ im 
ties which could only be enjoin'd by the Legiſlator, _ 


| Secondly, The Encroachments and invaſions made upon Noth 


the Rights of the Subjects, contriry to the known you 
Laws in the Appellant's Cale. For Inſtance, the cruelſ guc 
and arbitrary Way of executing the Presbytefies Sen- tu 
tences, and turning the Appellants out of their Houſe: prix 
and Livings, ſhort Hand, by Military Force, by War- Nec 
rants from Lieutenants of Counties ( whoſe Office has * 
been ſcarce heard of in this Place for ſome Hundred pf. 
of Years paſt) by Orders from commanding Officers off of E 
the Forbes quarter'd in the Country, and the like; Th. 
tho' *tis certain, the Church can pretend to no Jutiſ: Zh 
diction but Spiritual. And I defy any Man to ſhow "CP 
any Law, by which the Appellants could forfeit their , 
Benefices by the Sentence of any Church Judicatureſſ,. t 
now in Being, For even the 22d Act, Par. 1693] Def 
(and which was ſince repeal'd) made only their Sen. N ceei 
tences againſt ſuch, who did not, at that Time, fizn they 


an Goverament to infer Deprivation, tam ab officilf, 
Guam a beneficio. And the W AT = put fhelty, 


pi 
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But thoſe and 22 wil be more fullly re- 
preſented to your Lordſhips, when the Cauſe comes to 
be heard at the Bar of the Houſe. In the mean Time, 
as the Iſſue of this Appeal is of the greateſt Import- 
ance, not only to the Appellants, but to all thoſe of 


the Epiſcopal Communion, they all in one Voice thus 


humbly preſume to lay their Caſe before your Lord- 
ſhips; who are; under GOD and His moſt Sacred 
Majeſty; the Guardians of our Laws, the Protectors of 
our Liberties, the Supporters of our Conſtitution; and 
the Pillars of our Church, to whom thoſe Sacred and 


important Truſts are peculiarly committed, and to 


whoſe Patronage they have a Claim preferable to any 
other Conſideration whatſoever, humbly beſeeching 
your Lordſhips to interpoſe your great Power and In- 
faence for reverſing the foreſaid Judgment: So as the 


true Orthodox Chriſtians in this Place may not be de- 


prived of the Worſhip, fruſtrated of the Sacraments; 


"Hiecluded from the Ordinances, and bar'd from the Be- 


nefit of Publick Prayer and Devotion; by which, in 
Place of Piety and Religion, we ſhall have an Influx 
of Error, Hereſy, and Atheiſm. From which we pray; 
That GOD in His Infinite Mercy may deliver us. 

In Reſpect of all which, and that it appears, That 
this Proceſs was neither competent with Reſpect to the 
Actor, to the Reus, to the Fudex, to the Cauſa itlelf; 
or to the Effectus thereof: But labour'd under all the 
Defects and Informalities that any Proſecution ever did. 
Seeing; 1. With Reſpect to the Acores or Purſuers, 
they were abſolutely incapable to hold any Plea, ct 


Ito proſecute any ſuch Action againſt the Appellants; alt 


of them being, ipſo facto, depriv'd for not taking the 
Oaths. 2. With Reſpect to the Rei or Defendants, 


„Jen Appellants; they were not ſubje@ to the Pre: by⸗ 


terxun 


wo ow 
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terian Judicatures; eſpecially to thoſe who were never || 
author ſed by any Law. 3. With Re ſpect to the Judg- iſ . 
es, they were not only incompetent by Re. ſon of the]! 
Nature of the Crime, the Appellant's Exemption from 
their Juriſdiction, and that they are otherwiſe inhabile 
as Parties; but for that moſt cf them ſtood likewiſe Fs 
depriv'd by expreſs Act of P.rliament for the Reaſon 
atoreſaid, 4. With Reſpect to the Caufe, tho” both the 
A&tores, the Rei and the Fadices had been habile; yet 
the brit Proceedings were illegal, and in the laſt 
there was nothing xroduc'd, nothing ſhown, that could 
be the Foundation of a Criminal Profecution the At- 
teſtation of a Presbytery-Clerk without other Proof be. 
ing utterly inſufficient and no better than an extraneous 
Miſhve Letter. 5. With Reſpect to the Effect, tho 
all had been fegularly and legally cafry'd on, the ſame 
was taken away by His Majeſty's moſt gracious Indem. 
nity. And therefore ſeeing the Appellants have quali- 
fy d themſelves to the Government by taking the Oaths, 
and prayivg f r His Majeſty in expreſs Terms, as the 5 
Law direcis: It is humbly hop'd, the ſaid judgment Ft: 
Mall be reverſed, the Fines pay'd back, and the Ap- V 
pellants reſtored to tkeit reſpective Rights, and to the Po 
quiet Poſſeſſion of their Offices with ſuch reaſonable gell 
Coſts, as to your Lordſhips great Wiſdom ſhall ſeem ff 
meet. 8 8 „„ ef 


| J2C 
Follows i! 


(/-Yoros the MEMORIAL or CASE of 
e Mr. George White, eMmiſter of the 
Goſpel at Maryculter, humbly offer d to 
at | the Conſideration of the Provincial Synod 
+ of Aberdeen, and thereafter to the Lords 
= of ; afin in Behalf of himſelf and 


ous 
bo . 5 ; | 
me R. George White, Miniſter of the Goſpel 
m. | X) cw Maryculter, being ſummoned to com- 
al- IVI peer before the Presbytery of Aberdeen, 
he, upon the Thirteenth Day of June 1716, 


the o anſwer to a Libel or Indictment, at the Prebytery's 
ſtance, againſt him, reciting, That he had been guil- 
| cf Treaton and Treaſonable Practices againſt the 
overnment ; and that he had Acceſlion to the late Re- 
cllion, by praying for the P.etender, under the Name 
king James VIII. and had obſerved Fiſts and Thankſ- 
ivings for his Succeſs; and had joined in the Rebelli- 
n, and ſet up a Popiſh Succeſſor or Pretender, in Op- 
olition to our Legal and Rightfal Sovereign; and 
at he had neglected to pray for His Majeſty King 
20770, as the Law cirects 8 
To this Libel Mr. ite gave in his Defences and 
heclinators- founded upon ſevral Laws and Acts of 
of Ficliament, - Notwithſtanding whereot the Presbytery, 
NV L 2 upon 
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ũpon the Fourth Day of April laſt, in 4 very lufimat 
and arbitrary Manner, pronounced Sentence of Depoſi- 
tion againſt Mr. White; whereof he now complains, 


and craves the ſame may be reverſed, as illegal and 


unwatrantable, which he humbly hopes to prove to 


the Satisfaction of all good Men. 


In order to which he ſhall endeavour to prove the 


| following Points, 


I, That the alledged e of Treaſon and Ties 
ſonable Practices is only cognoſcible by the Tem. 
poral Judicatures; and that the Eccleſiaſtical ate 
not competent Judges thereof, even under Pre- 
tence of Scandal. 

II. That Mr. White is not ſubject to their Jurildi- 
ction, not being of their Communion, but ex- 

empted by expreſs Acts of Parliament. 

III. That ſuppoſe the Church were Judges of the 

Crimes libelled, and the Defender were of thei: 
Communion, owned their Miſſion, and were ſub- 
ject to their Laws; yet he could not have been 

deprived by the Presbytry, nor by any Ecclefiaſti- 


cal Judicature under a Provincial Synod, Who 


could not delegate their Power to a Presbytery. 
IV. That ſuppoſe 1 the Presbytery had been competent 
Judges, and that the Synod or other Judicatures 
could delegate their Authority to them ; yet their 
Proceedings were illegal and unwarrantable, being 
upon an alledged Crime, which was preſcribed 
by expreſs Acts of Parliament, and the Sentence 
without any legal Probation, upon ſingle Teſt: 
monies without « concurring Proof as to the Time 
and Circumſtance ; pronounced a non ſuo Juice, 
| and 


prove, if they be controverted. 


and extra Territorium, by Peri ibſo facto depo 
ſed by Act of Parliament, for not taking the 
Oaths, and groſſy iniquous in itſelf, © 

V. Suppoſe Mr. White had been guilty of the Crimes 
libelled, and that the fame had not been preſcrib- 
ed by Act of Parliament; yet the ſame is indem- 
nified by His Majeſty's Gracious Act of General 


2 - 


Pardon. 


For clearing of this Matter, the following Propoſiti- 
ons are laid down, which 'tis hoped the Reverend 
Synod will not deny; and which Mr. hite is teady to 

1. That the Government of this Kingdom, both 
Ecclefiaſtical and Civil, is happily and harmoniouſſy 


Junited under one Sovereign Head: And, by the ſtanding 


Laws of the Land nowiſe repealed : the King, as He is 
the Fountain of all Power, ſo He is Supreme over all 
Eſtates and Perſons, both Spiritual and Temporal, 


J Ja. VI. Par. 8. Act 129. And all the Juriſdictions and 


Judgments, Spiritual as well as Temparal, that are not 
warranted by the Acts of Parliament, are declared un- 
lawful; and both the Uſurpers of ſuch Juriſdiction, and 
the Obeyers thereof are puniſhable as Contemners 
of His Majeſty's Authority, &c. Ja. VI. Par. 8. 
Cap. 131. 


2. That as no Judicature, Convention or Aſſembly 


can meet or determine in any Matter Civil or Eccleſia- 
ſtical, but by the Authority of Parliament; ſo the Law 
is the Standard and Meaſure of their Decifion and 
Judgment. And all Proceedings beyond the Limits of 
this Law, are, by Colour of an uſurped Authority, 
0 ” than Oppreſſions againſt Law, and puniſhable as 
uch, 4 | 


—— 


3 That 


3. That as the Law is the Meaſure and Bounds of 


every Subject's Duty and Obedience; and every Man 


has a fixed Fundamental Right born with him, both as 
to the Freedom of his Perſon and Property, which he 
cannot be deprived of, but either by his Content, or 


ſome Crime tor which the Law has im poſed ſuch a Penal. 


ty or For feiture; and as this Law was never the Dictate 
of any Conqueror's Sword, far leſs the Caprice of any 
Arbitrary Judicature, but that which is agreed to by 
our Kings, with the general Approbation ot the Repre- 
ſentatives of the Nation: So to be judged by this Law, 
and this only is the greateſt Inheritance and paramount 


Privilege that every Man in this Iſland is born to; and to 


deprive them thereof is conſequently the greateſt In- 


Fortune or Freehold, which we enjoy tor Life, the 
Law has not only Rated ſuch Puniſhment, but appoin- 
ted the Judges, before whom and in what Manner ſuch 
Crimes are to be tried. So the Cauſes and Manner of 


Deprivation «cf Miniſters of their Offices, which is their 


Freehold, are exptefly ſet down in the 132 Act, Par. 8, 
Ja. VI. diſtinguithing which of thoſe Crimes or Cauſes 
of Forfeiture are to be tried before tne Temporal, and 
which before the Ecclefiaſtical Judicatures. 


Thoſe Principles being admitted, Mr. Vite may 
with very good Reaſon conclude, That the Frrſf 
Pant he undertook to prove, does naturally fol- 
low f.om thence, vig. That as there is no Law or 
Statute, that impowers the Church to coęꝑnoſce in 
Matter cf Treaſon; fo, by tlie known Laws of 
the Land, all Treaſon and Treaſonable Practices, 
Cc. and the other Crimes called Fleas of the 
EH, : Crown, 


4. That all Crimes, by which we may forfeit Life, 


Crown; are only cognoſcible by the Sg preme 
Criminal-Court, and by no other Judicature, what- 
ſoever, Eccleſiaſtical or Civil, 


And this,is ſo plain a Propoſition, that tis boy ed 
pone will adventure to deny it. And of what Conſe- 
quence it would be to allow Church- Jadicatures to 
luttain Relevancy, admit Probation, or fo much as to 
meddle in ſuch Matters, fital Experience has too clearly 
demonſtr. te to this Nation. 

As thole Propoſitions do not bar or hinder Eccleſiaſti- 

cal Judicatures from exercing that Juriſdiction which is 
ft to them by the Lawsof the Land; ſoneither 


Ido they in the leaſt interfere with the ſeveral Powers 


nd Faculties that Church-men have by their Eccleſiaſti- 
a Order, which they derive from Jeſus Chriſt, ſuch as 
he Preaching of the Word, the Adminiſtration of the 
Cicraments, Oc. and conterring the like Power on 
others. Yet as to the temporal Juriſdiction, and the 
externa] Government of the Church, it is both in the 
Exerciſe and the Subſtance thereof, intirely derived from 
he Laws of the Land; and theſ: declare, that the 
hurch has no other Puniſhment in her Hands but Spiri- 
ual, Ja. VI. Por. 13. Cap. 2. And if even the Church 
f Eigland, the 98 Proteſtant Church on Earth, 
ind the chief Bulwark againſt Atheiſm and Popery, 
ould offer to proceed even to Cenſure or Excommus- - 
ication contrary to thoſe, there lies a Prohibition from 
be Temporal Courts in Weſtminſter-hall; as no Doubt 
here is a Remedy from the Supreme Courts here, 
gainſt ſuch illegal Encroachments of Presbyteries, and 

ther Cnurch Judicatures. 
As the intrinſick Power of the Church in thoſe Mat- 
55. which concern the Office and Function of a er 
er, 


/ 


Ner, ſuch as Preaching, . Binding ni Looking) 
Ge. do not interfere with the State, if it be not ſtretched a 
beyond the due Bounds: So the Law and Acts of Par. Id 
liament both declare and give Juriſdiction to the Kirk; tt 
which is declared to conſiſt in the Preaching the Word, je 
Correction of Manners, and Adminiſtration of Sacra. ar 
ments, Ja VI. Par. 6. Cap. 69. And by the 132 Act, 
Par. 8. Ja. VI. aforeſaid, the Eccleſiaſtical Judicatures ir 
have Power, upon lawful Proof, Trial and Conviction, 47 
to deprive Miniſters under their Juriſdiction for parti. It 
cular Crimes, ſuch as falſe and erroneous Doctrine, 
Blaſphemy, Hereſy, Fornication, Drunkenneſs, Simony, 
and the like: But, under Pretence of that, to judge SC: 
other Crimes, particularly of Perjury, which by the 
aforeſaid Act is expreſly committed to the Supreme 
Criminal Court, much more of Treaſon and treaſonable I. 
Practices, and, even under Pretence of Scandal, to 
determine, in a judicative Capacity, the Limits and 
Bounds betwixt King and Subject, as they did in 1648, 'T 
when they made Acts of Aſſembly againſt Acts of Par- 
liament, pronounced Anathema's, and ordered Excom- 
munications againſt ſuch as were by Order of Parliament 
engaged in a War, for reſtoring His Majeſty King CHarlen f, 1 
the bleſſed Martyr; and obliged Noblemen, Gentle. 
men, Cc. to do Penance in Sackcloth, for engaging in 
that glorious Enterprize, ſo much approved of by ſuc- 
cceding Parliaments; I ſay, under Pretence of the Scandal 
acceſſory to ſuch Freafon and treaſonable Practices, to 
forfeit Men of their Livings, and Reputation which is. ] 
dearer to them thanLife, is what 'tis hop d the Churchſie n 
will not pretend to. For, Qui eſt Fudex in principali prove 
eft Jude in acteſſorio; and under ſuch Pretexts they let +1 
might judge all 1 ranſgrefſions againſt any poſitive Law. Noſcil 
For the Breach of the Law is a Diſobedience and 

© Contempt 
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Men 
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5) | Contempt of lawful Authority, which is the Breach of 


> || a moral Duty; and ſo may be ſaid to come under Scan- 
r- dal, as all Sins come under the firſt or ſecond Table of 


k, the Law. And tho' the Duty betwixt King and Sub- 
d, ject, Parents and Children, Husband and Wife, Maſter 
ra. and Servant, and the like, are the Subject of Miniſterial 
g. Docirine, as contained in, and to be taught and cleared 
es from the Word of GOD: Yet to pretend, that they 
on; are therefore a Subject of Cognizancè and Judgment 
ti {or the Kirk, tis what is hoped, will not be alledged. 
16; For indeed nothing of this Nature comes under their 

Cognizance, even as to their own Members; but ſuch 
ee Pcandals as are againſt the poſitive Moral Law, which, 
he It all Times, and upon all Occaſions, ſemper & ad 
nber, are unlawful, and not conſequential Scandals 
Me ring from the T ranſgrefſion of a Law purely humane, 
hich may be and often is altered and changed according 
o the Circumſtances of the Common- Wealth; and 


485 Tranſgreſſion, & e contra. And to ſuffer the Church 
o be Judges in ſuch Matters, were to ſt up regnum 
Br 722929, and the Church againſt the State. For, as in 
ent the preſent Caſe, it the Church had Power to judge and 


tle- Doubt it was, they might have found it a Duty: For it 
> NG; not the firſt Time they have miſtaken that Matter, 
uc. s in the Inſtance before mentioned. And the Inconve- 


atters by joining Iſſue, receiving Proof, or anticipating 

he Judgment of the Temporal Courts, are obvious to 

e meaneſt Capacity, For tho' thoſe Things, when 

roved, may come under ſome Sort of Duty or Sin 

et the Facts, inferring ſuch Diſobedience, are not cog» 

Poſcible by the Spiritual - but have their —_ 
: an 


ſometimes that, which formerly was a Duty, becomes 


| find the praying for the Pretender a Crime, which no 


iencies of ſuffering the Church to meddle in ſuch 


n, 


| LIME © 
and Penaltiesfrom the poſitive Law of the Land applied 
by the ordinary Judicatures. 


As to the Second Point, viz. That Mr. White is not} 
ſubject to the Presbytery's Juriſdiction, appears to | 
be evident. e i 


7. In reſpect that Mr. J/hite neither is, nor ever was 
of their Communion; and his Frinciple leads him to 
differ from them in moſt eſſential Points, both in Rela. 
tion to their Miſſion, Ordination and Juriſdiction, their , 
Schiſm from the true Reformed Church. and ref ling}. 

to comply with that Uniformity of Worihip preſcribe |. 
by her. 3 1 
Aud therefore, as no Law obligeth him to comp 
with the Acts and Ordinances of the Presbyterian Kirk 
ſo it were againſt Reaſon, that he ſhould be judged 
thoſe Acts and Rules which he is not bound toobey, an 
which they, in Conſcience, are bound to judge by. 

For, ſuppoſe Epilcopal Miniſters do own the Doctrin 
of the Church of England, and their Liturgy, which! 
very unjuſtly condemned by the Acts of the Genet! 
Aſſembly, as containing many Popiſh Errors and Cer: 
monies, and as the Seed of manifold and groſs Superliff. 
tions and Idolatry : Can the Presbyterian Church, upo 
the Pretext of Scandal, judge Epiſcopal Miniſters ups 
ſuch Groundsof Herely, Idolatry, &c.2 Or, it the ny 
ſhould, would their Sentences, or greateſt Cenſure ha. il 
any other Effect than the j faulen, or Excommil 
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nication, pronounced by the Pope of Rome regula AR 
every Year, again{t all Proteſtants, ſab; 


And whereas it is pretended, That by the 5th Add. 
Parliament 1690, the Government of the Church is p 
into the Hands of Piesbyterian Miniſters, and tha... 
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have Power to purge out all thoſe who were inſuffici- 
ent, negligent, fcandalous and erroneous, by due 
Courle of Eccleſiaſtical Froceſs: And by the 22d Act 
of the Parliament 1693, ſuch Miniſters as are {canda- 
lous, erroneous, negligent, or inſufficient, are decla- 
red to be liable and ſubject to the Power*and Cenſure 
ot the Church, as accords. And by the 22d Act 1695 
concerning Intruders, It is Declared, That they who are 
ceroſed cannot Preach or Exerciſe any Part of the Miniſteri- 


al Function, without a high Contempt of the Authority of 


the Church, and of the Laws eſtabliſbing the ſame. 

It is Anſwered, That by the forecited Act 1690, 
the Government of the Church is put in the Hands of 
luch Presbyterian Minifters as were outed fince the firſt 
of Janttary 1661, and ſuch Miniſters and Elders as they 
had admitted and received, or ſhould admit or receive; 
yet there is no Power granted to any to try and purge 
out as aforeſaid, but to the firſt General Meeting 
(which is to be upon the Third Tre/day of October 
thereafter) or thoſe appointed Viſitors by them. So 
that there being now an End to that Viſitation, that 
Power is terminate. And as to the AR 1693, tis 
true indeed, that Act ordains all Miniſters to be ſub- 
ject to the Presbyterian Church Government, and to 
lien their Confeſſion of Faith, and join in their Worlhip, 
and for that End to apply to the General Aſſembly or 
other Church- Judicatures; and appoints the Civil Ma- 


giſtrate to give their Concurrence, to make the Cen- 


ſures and Sentences of the Church effectual. But that 
Act did give no Power abſolutely, but over thoſe who 
ſubmitted to the Presbyterian Government, and over 
others only, as accords ; for as to thoſe, if they had no 
Power formerly, this Act gave them none. But what- 
ever was the Import of the foreſaid Act 1693, and of 
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the 22d Act 1695, which could only relate to Senten- 
ces de Fire then pronounced, when they had Jurif. 
diction over Epiſcopal Miniſters as well as Others, and 
not to thoſe who were exempted thereatter from their 
Juriſdiction, for the ſame was reſcinded by the 27th 
Act of the Parliament 1695, which was poſterior to 
both, whereby it is declared, That all the Epiſcopal 
Miniſters that had continued in their Churches ſince 
His Majeſty's Acceſſion to the 1 hrone, and ſhould qua- 
Ty then, ſelves by taking the Oath of Allegiance and 
Aſſurance, and ſhould behave themſelves worthily in 
Doctrine, Life and Converſition, as becomes Miniſters 
of the Goſpel, ſhould have, and enjoy His Majeſty's 


Protection as to their Kirks, Benefices, and Stipends, 


any 1 hing contained in the Act 1693 notwithſtanding, 
And there is thenceforth no Obligation upon any Epiſ- 
copal Miniſter to apply to their Judicatories, ſign their 
Conjeſjion of Faith, acknowledge their Government, or 
to ſubmit to their Diſcipline. And this is further clear 
from the Acts of Parliament made in Anno 1700, 1702, 
and 1703, where, tho' the Presbyterian Government 
and Diſcipline is ratified, it is with an expreſs Reſerva- 


tion of the 27th Act, Parliament 1695, and of the 


Protection and Allowance given to the Epiſcopal Cler. 
oy, But to put this Matter beyond Diſpute, the Par- 
liament 1712 (for remedying an Abuſe then com- 
plain'd of, of Magiſtrates impriſoning and forcing Per— 
ons conveen'd for Church-Scandals to compear when 

ne Law had taken off the Civil Effect of their Church 
Cenſures at the Revolution) by an Act, Anno Deci- 
mo Ni,, latitled, An Act to prevent the Diſturbing 
hose of the Epijcopal Communion, &c. It is Declared, 


That 9 Civil Pain, Forfeiture, or Diſability whatſoever, 
Snail ve any wiſe incurred by Keaſon of any Excommuni- 


cation, 


Z 
cation, or Proſecution, in order to Excommunication, by 
the (hurch-Judicatories in Scotland. And all Magi- 
ſtrates are expreſly prohibited and diſcharged to force any 
Ferlon to appear when Summand, or to give Obedience 
10 any ſach Sentence when pronounced; any Law or Cu- 
from to the contrary noreithſianding. So that as thoſe 
of the. Epilcopal, Communion do not in Conſcience 
think themſelves ſubject to the Presbyterian Cenſures, 
even the greateſt, which is Excommunication, and that 
no Man can forteit ſo much as one Groat, by Reaſon 


of ſuch Sentence: So it is left to all impartial Men 


to judge; In the Firſt Flace, If there is not again a 
f.ir Repeal of the Act 1693, and of all other Acts 
which order the Civil Magiſtrate to give their Concur- 
rence for making the Sentences or Cenſures of the 
Church effectual. 
or not, ſeeing the Law has freed every Subject from 
all Civil Pain, Forteiture or Diſability whatſoever, that 


can be incurred by Reaſon of the greateſt Sentence or 


Cenſure which the Church can inflict, has nevertheleſs 
left in the Church's Power to diſable and forfeit an 
Epiſcopal Miniſter upon a leſſer Sentence; or, in o- 


ther Words, has given them Power by a lefler Cen- 


jure to forfeit a Man for an Offence which their great- 
eſt Cenſure could not have done, and which, they 
themſelves have not thought, did deſerve their great- 
eſt Punithment. 

Nor are therefore any Crimes or Offences to go un- 


puniſhed. For as all Men are ſubject to that Church 


which they think to be of Divine Authority in Mat- 
ters relating to their Conſcience: So the Laws of the 
Land are deficient in no Cale, either as to the Statu- 
tory or Executive Part, whether it be in Relation to 
the Puniſhment of Tranſgreſſions againſt Divine, Moral 

— or 


And in the Net Place, Whether 
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or Municipal Laws; and the Presbyteries are ordained || * 
to appoint Informers and Proſecutors of ſuch Offences ! 
before the ordinary Judicatures, Act 40. Par. 1693, © 
And, by Act 13. Par 1695. Judges are ordained, un- 
der ſevere Penalties, upon any Proſecution of ſuch Scan-] 
dal and Immoralities by Miniſters or Kirk-Seffions, to || 
proceed and determine without Negle& or Delay, And . 
by AG 31. Par. 1696, which was the firſt Parliament II 
after Epiſcopal Miniſters were freed ſrom the Presby- © 
tery's Juriſdiction, all Judges and Magiſtrates are re- 
{ſpectively bound to take T rial of ſuch Scandals where y 
they themſelves reſided, and to appoint ſuch Deputies, “ 
as ſhould be named by the Kirk Seſſion, Gc. in ſuch 


Parithes wherein they did not reſide, ſtrictly to judge [ 
of fuch Offences. And it is therein Declared, That no Þ | 
Pretence of Difference of Perſuaſion in Matters of Re- 
ligion, ſhould exeem the Delinquent from being ceniured I tt 
and puniſhed for ſuch Scandals and Immoralities. So that If. 
the whole Frame of the Laws ſeems to ſettle the Pu- It. 
niſhment of Scandal and Profaneneſs in the Civil Ma- 4 
giſtrate. 0 et 
And it is obſervable, That by the Firſt Act of the ! 
Regulations of the Commiſſaries, Anno 1666, they t 
are expreſly appointed to judge in Caſes of Scandal.“ 
And thoſe Courts, which are Curiæ Chriſtianitatis, be- Nic 
ing ſtill continued in every Dioceſs of Scotland, not- 
_ withſtanding of the Presbyterian Government; there 
was no Shadow of Pretext for Presbyteries to uſurp 
a Juriſdittion which was committed to Others. For 
they, yea even Biſhops, properly ſpeaking have but 
Audientiam non Juriſdictionem: And thetefore by Co- 
lour thereof to exerce a Juriſdiction not bounded by 
Law, is no leſs than Oppreſſion againſt Law. And for 5 


them to forfeit, diſable and incapacitate His Majeſty's 
Subjects 
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Subjects by their own id. tends manifeſtly to 
render uſeleſs all Parliaments, and to ſubvert and al- 
ter the very Frame of our Conſtitution. | 

I ſhall conclude this Point with an Authority, which, 
I hope, will be binding upon the Presbyterian Church, 
vz. the Opinion of the General Aſſembly, Auguſt 2d 
1648, where, in a Letter to the Aſſembly of Divines 
in England, they recomended to them, That they 
would gravely warn their Diſſenting Brethren, what a 
Door they keept open for Errors and Hereſies, by their 


Jenet f Independency ; whergby they leave no Means 


of Aut horitative Eccleſiaſtick Suppreſſion of Error, if any 
Independent Congregation will pleaſe to own them. Now 
I would gladly know, what authoritative Eccleſiaſtick 
Power has the Presbyterian Church over the true Re- 
toim'd Proteſtant Epiſcopal Church, who look upon 


them to be Schiſmaticks, and neither own their Miſ- 


lon, nor agree with their Principles. For the Church 
theretore to pretend to proceed upon a Libelof Treaſon 
and TI reaſonable. Practices, (which is only competent to 
the State) when they have not the leaſt juriſdiction o- 
ver the Epiſcopal Clergy, even in Matters relating to 
the Church, as is evident from the former Inſtances, 
which they look upon as heretical, ſuperſtitious and 


1dolatrous, is againſt all Reaſon and common Senſe. 


As to the Third Point, vis. That ſuppoſe Mr. White 
had been of the Presbyterian Communion, and had 
applied, and been aflum'd into their Judicatures, 
which is not pretended ; yet he could not be de- 
priv'd otherwiſe than by the Laws of the Land. 


The Church muft not determine, what and how it 
will, becauſe it will. No. In all Things it has Relati- 
On 


EY 
on to, even to Spirituals, it has its bounds and Rules tg 
go by, a conſtant Law, and that n Factam ſed natam, 
not what the Church makes, but what it finds, much 
more when ſuch Sentences have an Influence on Civil 


Right. And ſo it is, that as there is no Law, nor Ad 


of Parliament, declaring any Crime, pretended to be 
prov d againſt Mr. pite, to be a Ground of Forfeiture 
of his Liferent- Office. For notwithſtanding of the a- 
trocious Crimes charged againſt him with all the Calum. 
ny and exaggerating Circumſtances, Language could ex- 
pea all that is pretended to be contain'd in the Depo- 
fitions taken againſt him, (which were elicited by Force 
and Compulſion both by the Civil and Military Po v- 
er, as ihall be taken notice of afterwards ) being, that 
ſometime, during the late Rebellion, when the Coun- 
try was ſurrounded with an Ar my, and no viſible Pro. 
tection at that Time from the Gover nament;, that he, an 
old Man, now of So Years of Age, under great Fears 
and Apprehenſions, made ſome Sort of . ompliance, by 
praying for the Pr etender. For, tho“ the Words, King 
AMES are ſaid to have been mentioned, yet not as 
King of this Realm: And the Witneſſes declared at 
the ſame Time, that he had prayed for his Majeſty King 
George in Expreſs Terms; and whether the Presbytery 
omitted to mark that Circumſtance or not, Mr. White 
doth not know. But the ſame was diſtinetly and audib- 
1 repeated by the Witnelles, and an Inſtrument of Pro. 
teſtation taken thereon in the Hands of 70% Anderſon 
Notar Publick ; the Verity of which is further offerd to 
be prov'd by all the Members of the Synod, who were 
preſent at the Examinations. And tho' this, which it 
it had been true, was a very great Fault, yet not fuci 
as was a ſufficient Ground in Law to forfeit him of hi 
Office for Lite, For all Punithments where the Law 
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declares not the ſame to be Forfeiture, ought ſtill to be 


Salvo contenemento, as the Magna Charta well expreſ- 
ſes it. And as no Forfeiture can be but by Statute; fo 
none can grow even by Letters patent, or any Man be 
put from his Lively hood, but by an expreſs Law. 

Mr. White is not abſolutely to contend his Innocence; 
For, in ſtrict Law, it would be in vain for the Loyaleſt 
Subjects, who liv'd in this Part of the Kingdom, during 
thoſe late Confuſions, to defend his Actions by that 
Rule. Seeing correſponding with Rebels, and acknow- 
ledging the Pretender's Authority by paying Taxesand 
the like, are undeniably Criminal, who amongſt us did 
not ſhare in that Guilt e And we were all forced to be 
idle Witneſſes to thoſe Tranſgreſſions. Mr. White 
therefore only humbly preſumes, that as His Majeſty has 
been graciouſly pleaſed to overlook ſuch Offences in 
thoſe irregular Times, when Law it ſelt ſeem'd to be 
banith'd with the Sovereign Protection; mere Com- 
pliance can amount to no Crime which ought to have 
been puniſhed with ſuch Severity, as the depriving an 
old Man, who has one Foot in the Grave already, of 
Bread. For as many of Mr. White's Judges are conſci- 
ous to themſelves, that they owe their Security to His 
Majeſty's Clemency, and are thereby ſcreened from 
thoſe Proſecutions, which in ſtrict Law, might have 
been brought againſt them, even for Acts which perhaps 
they look d uponto be Acts of Charity and Humanity, 
as the ſheltering and intertaining their diſtreſſed Friends, 
who were involved in thoſe Diſorders: So our Royal 
Maſter may ſay to them, as our Saviour ſaid on the like 
Occaſion, S';re I did pardon thee, why wait thou ſo 
cruel to Any Fellow - Servants e | 5 

2. By Act 114. Par. 12. Ja. VI. ratified by the 
Article, of Union, which is the Baſis and ame 5 
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_ Deprivation ; and that Power is committed to no Ju- 


was illegal, and no leſs than uſorping the Les iſlative 


their Power to a Presbytery in Mattersſolely committed 
to them, than the Lords of Seſſion, or the other Judges 


from the Pariſhioners, Elders, Kirk-Seffion, or any other 


" 3 BY 5 
the Presbyterian Church- Government, the Power of 
Presbyteries, Synods and General Aſſemblies is ſet 
down, as they were agreed to by the King and certain 
Commiſſioners of the Kirx. By which Act it is evident, 
that no Presbytery or Kirk. Seſſion has the Power of 


dicature under a Provincial Synod, and that only for I 
good and juſt Cauſes deſerving Deprivation. Neither FF 
does the Law leave thoſe to private Mens Opinion, but 
expreſly mentions the Cauſes of Deprivation, Ja. VI. 
8 : 
And whereas it has been ſuggeſted, That the Presby- 
tery had a Power from the Provincial Synod to cognoſce 
in ſuch Matters. If any ſuch Power was granted, it 


Authority. For the Synod could no more delegate 


in Peſtminſter-Hall can give Power to one or more < 
their Number to keep their Courts, and fit and deter. 
mine Cauſes in the Vacance or out of Term-Time. 


As to the Fourth Point, viz. That ſuppoſe the Preſ-'** 
bytery had been Judges competent, and Mr. Milt 
ſubject to their Juriſdiction ; yet their Proceedings 


- 


were illegal, in ſo far as, 
I. The ſame was without any ſign'd Information 


Pe. ſon whatſoever, as the Law directs, 
II. Tho' the Church of Mayculter, whereof he i; 
Miniſter, is locally ſituated within the Sheriffdom off 
Rintardin, and in the Dioceſs of St. Anarewws; yet he 
was ſummoned to compear and anſwer beiore the Preſ- 


bytery 


wn 
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of bytery of Aberdeen. For, cho lbe Biſhop of St. An- 
ſet | 41725, during his Time, diſpenſed with the Church of 
Maryculter's being under the Inſpection of the Biſhop of 
Aberdeen; yet that could laſt no longer than his Lifetime, 


Ju- Acts of the General Aſſembly, Anno 1638, (conform 
to which and not to any Practice or Diſpenſation of a 
IBiſhop, the Synod is bound to judge) all the Presbyte- 
ties of the Provincial Synod of Aberdeen ate in the 
Sher iffdoms of Aberdeen and Bam; and the Presbyteries 
in the Sheriffdom of K:ncarden belong to the Provincial 
Pynod of Angus and Mearns, And therefore the Pro- 
eedings of the Presbytery of Aberdeen againſt Mr. White 
„ere, a non (uo Fudice, and therefore void in Law. 
III. The Presbytery's Procedure was further unlawful, 
Peing extra territoium. For tho' Mr. White was ſum- 
noned to compear at Aberdeen, yet they adjourned 
heir Meeting, and examined the Witnefles at Banchory- 
Javnick, which is in the Sheriffdom of the Mearns, 
Ind without the Bounds of the Diocels of Aber- 
—S | ” 
IV. The Witneſles, examined againſt Mr. White, at 
ref Nerber-Banchory upon the 2oth of February, were 
iy troneous; they neither having got a Summons or Ci- 
tion to compear on that Day, or at that Place, nor in 
at Year of GOD. Itis true, they were ſummoned 
compear at Aberdeen upon the Thirteenth Day of 
une, the Year before. But they having refuſed to 
ther compear, even by an Order of the Sheriff of the 
Tounty of Kincarden, before any aig th in the 


- ſhire of Aberdeen, and likewiſe as judging themſelves 
Teure by the Act of Toleration, and that they could 
ot be compell'd to anſwer in any Proceſs, which might 
nd to a Sentence of — as no pan 

2 | tne 


or at further during Epiſcopacy. And by the expreſs 
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„5 43: 3 | 
the Proceſs againſt Mr. White, (who had refuſed t6 
ſubje& himſelf to their Judicatures, and who they 
lookt upon as contumacious ) certainly did, there were 
ſeveral Decrees pronounced againſt them for their pre. 
tended Contumacy : And the Lords of Seſſion did {6 
far juſtify the Witneſſes, that they in a very ſolemn 
Manner ordered thoſe Decrees to be ſuſpended. Not. 
withſtanding whereof, the Presbytery's Partiality, and 
| rs Illegality of their Proceeding appears further, in 

that, 5 | | | | 
V. The Presbytery being reſolv'd, q0v7s mcdo, to 
examine Witneſſes, whether within their Juriſdictiot, 
or without it; whether upon a Citation to compear a 
Aberdeen on the 13th Day of June, where Witnefle 
were not - obliged to attend, or at Nether-Banchoy 
the Year following, where they were not cited, did b 
far prevail with the Sheriff of the Mearns, and wit 
the commanding Officer of the Army there, by Mil 
tary Force, to apprehend and ſeize the Perſons of Joh 
Gray in Aſhemilly, and John Duthy in Stonybill, ani 
carried them to Priſon, until they obliged them ti 
grant Bond with Sureties, each under the Penalty oſ in 
500 Merks, that they ſhould compear and depocſ ſtr 
againſt Mr. J/hite at the next Presbytery, to whictE\ 
they were not ſummoned as aforeſaid. And this no T' 
table Step, was not only moſt arbitrary and illegal i C 
it ſelf, but, Spreta Autoritate, in open Defiance to thiſ an 
| Laws of the Land, and to the Authority and Orden the 
of the Lords of Seffion, the Supreme Court of thigbe 
Part of the Kingdom, after a Suſpenſion was offered tq th 
the Lords of Seſſion, Anſwers given in, a ſolemn In de. 
terlocutor in Preſence of the whole Lords pronounced the 
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ordering the Suſpenſion to go out, publick Intimationfſ A: 


and Notification thereof to the Purſuers Procuratotz En 
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and paſt His Mage Signet ſeveral Days before the 


ſaid Bonds were extorted. Yet, the Presbytery had 
fo little Regard to this when Mr. White objected to it, 
and laid the Matter before them under the Form of 
Inſtrument, that they rejected the Proteftation, and, 
in a very arbitrary Way, proceeded to examine the 
Witneſſes in ſuch a Manner, as will appeat by the 


Sederunt of the Presbytery at Banchory, where probably 


there was never any Decree or legal Judgment pronoun- 
ced by any Church Judicature before. 8 


VI. Mr. White's next Reaſon is upon the Account of 


Iniquity ; in ſo far as the Presbytery refuſed to ſuſtain 
his juſt Defences againſt that Part of the Libel which 
relates to the praying for the Pretender, keeping Faſts, 
Cc. And againſt the pretended Perjury the Presbytery 
concludes from thence, in ſo far as they ſay, he had taken 
the Abjuration Oath: And upon this pretended Scandal 
they ſeem to found their chief Reaſon of Deprivati- 
on. | EO | | | E091 

As to which, the Reverend Synod would be pleaſed 
to remember, Ih, Mr. White in his Defences given 
in upon the 2oth of February laſt, under Form of In- 


poſſtrument, offered poſitively to prove by unqueſtionable 
hic Evidence, That both before the Rebellion, during the 
no Time thereof, and ever ſince he had prayed, both in his 
al i Congregation and Family, for King George, nominatim; 
> thijand that our Kings might be always nurſing Fathers to 
den the Church; and that her Truth and Purity might ſtill 
th be preſerved againſt Rome and Antichriſt. And that, 
d tif tho he had prayed for the Pretender (which he ſtill 
Ing denied) yet the ſame was qualified in the Terms of 
cedthe Goſpel, 1 Tim. 2. 1, 2, 3, 4. where the Word, 
tion Authority, in the Original, urepoyn as it ſignifies 
rors Eminency of Power and Dignity to command without 
3 1 Relpect 
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Reſpect to the Lawfulneſs 5 dof : So, in the ſame 
Place, we are enjoined, by undiſtorted Conſequence, 
to wiſh well. even to our Enemies, Infidels as well as 
Papiſts ; becauſe Gov Almighty world have all Mey 
to be. ſaved, and come in to the Knowlede of the 
Truth, „„ 

2do, As to the Crime of Perjury, as it muſt be 
proved, before there be a Scandal therefrom, as in 

other Crimes: ſo it being one of thoſe, which, by the 
AR of Parliament aforecited, belongs to the Cognition 
of the Secular Judges, and not to the Church; and 
ſeeing the Puniſhment of ſuch a Crime, if it were 
proved, is Deprivation in a Miniſter, altho' it were to 
be judged primarily by the Eccleſiaſtical Judicatories, 
as it is not, it can belong to none under a Provincial 


Synod, by the expreſs Act of Parliament ratified by the I., 


Articles of the Union aforeſaid, | 
370, Perjury is Mendacium juramento affirmatum, 
done judicially; and is not by Law interr'd even by an 


extrajudicial Oath, much leſs from Interceſſions and N. 


Prayers to Almighty Goo. ; 

4to, Nor is Perjury inferred from Witneſſes Depoſi- 
tions ; as was decided in the Supreme Criminal Court, 
Anno 1667, in the Caſe of Balcanquel againſt Mr. tug 
a Miniſter, 1 T0] 3 
F to, Nor can Perjury be proved. by Records, without 
the original ſign'd Subſcription of the Perſon accus'd; 
as was decided in the Cale of Mr. James Row a Miniſter 
Ukewiſe, Anno 1667. Nor did ever the Presbytery ſo 
much as ſee the Records of the Abjuration-Oath, ſaid 


to be ſigned by Mr. hte, far leſs any Oath made by 


him contradictory thereto. _ VV 
Sto, Nor is Perjury inferr'd from Conſequences; 


otherwiſe Bigamy would haye been puniſhable by | 


Death, 
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Death, before the Act of Parliament in Queen Marys 


Time; for it was ſtill Adultery, and Adultery before 
was puniſhable by Death. So if conſequential Perjury 


were ſuſtained from ſirain'd Inferences, Conſtructions or 


Immendo's ; Judges, Advocates, Tutors, Executors, Oc. 
who all give their Oaths de Fideli, might be purſued, 
and even before Presbyteries for the Scandal of any Mil- 
behaviour in their Offices. ES 
imo, The Puniſhment of Perjury is not inferred from 
the Contravention of Promiſſory Oaths, the ſame not 
being Mendacium, when the Swearer deſigned at the 
Time to fulfil what heſwore, tho' he either could not, 
or was prevented. For Perjury neceſſarily requires a 
Dolus malus, | | | 
800, Nor where the Obligation is only to G OD, or 
relating only to the State, and tono particular Perſon: 
or there the Breach does not infer the legal Puniſhment, 
Deum tantum habet ultorem ; tor Damage muſt ſtill 
de alledg'd and prov'd in ſuch Cafes, otherwiſe Men 
might be ſued and excommunicate for Breach of their 
Baptiſmal Oaths, and many other Things of that Na- 


ure, Where the Puniſhment only belongs to GOD. 


For in ſuch Oaths, no private Perſon is injured, no 
Mendacium at the taking of the Oaths, nor Dolus malus 
a the not Performance, So that Mr. K/h:te can, from 
o Conſequence or Analogy of Law or Reaſon, be pre- 
ended to be guilty of Perjury, which however would 
de cognoſcible by another Judicatory, by the expreſs 
Act of Parliament aforeſaid, | | 

And as to Mr. White's alledged keeping Faſts and 


Eberhſgivings upon November 23d. and February 2d. 
Je proponed this unqueſtionable Defence. Suppoſe it 


ould be proved, which was denied, That he had 
ermon upon thoſe Days; as they were Days appointed 


"3 
' 

: 

| 
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by the Canons of het, the one in Commemgz 
ration of Saint Clement, and the other, of the Bleſſed 
Vygin's Purification: So he did theſe Days preach 
againſt the Hereſies of the Church of Rome, and other 
practical Goſpel- Doctrine, without meddling in the leaf 
with the State, or ſo much as mentioning the Pretender, 
or pray ing either then, or at any other T une whatſoever 
—A % ·W . | 8 
VII. Mr. White's next Ground for reverſing the 
Presbytery's Sentence, is, That it was for Words ſpo. 
ken ſometime in the Months of October, November, 
December, January. or February, importing, Thx: 
the Pretender had ſame Right or Title to the Crown; 
or that our Sovereign Lord King George was not Law. I, 
ful or Rightful King; which is indeed puniſhable with. 
the Penalty of Præmunire, that is, Impriſonment, the 
Forfeiture of Lands and Goods, and to be out of the 
King's Protection. But fo it is by the Act of ParlizF. 
ment, intitled, An Act for the Security of Her Ms. 4 
Jeet Perſon and Government, &c. whereby ſudif., 
Words are made Criminal, which was made immedi te 


_ ately after the Union of the Two Kingdoms, That, 
none of the Subjects might be overtaken, it is expreſlſſ 
provided, That no Perſon ſball be . a a 
Words ſpoken, unleſs the Information of ſuch Words I. 
given upon Oath to one or more Juſtice or Juſtices of tit 3 
Peace, within Three Days after ſuch Words ſpoken - 
and the Proſecution of ſuch Cffence be within Thr " 
Months after ſuch Information ; and that no Perſon od 0 
be convicted, by Virtue of this det, fer any ſuch Word thy 
ſpoken, but by the Oath of Two credible Witneſſes. Af“ 
that, tho' the Presbytery had been competent Judge 
Mr. White being only ſummoned on 50 22d Day d 25 


May to compear on the 13th Day of June, to anſwe 5 
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mer || to the aſoreſaid Libel, neither ane upon Oath before 
eſſed a Juſtice of Peace, nor proſecute for ſeveral Mont hs 
each aſter the alledged Crime was committed, the ſame 
ther | was preſcribed as aforeſaid, and could be no Ground 
eat to forfeit Mr. White of his Office and Benefice. - | 
nde, VIII. As to the Probation, tho' the Witneſſes had 
ever been legally ſummoned, and otherwiſe unexception- 
able; yet they do not concur in the ſame Fact as to the 

the Time and Circumſtance : For none of them proving, 
/ 175 That theſe Words were ſpoken in any one of the particular 
Days, yea even Months libelled, they are but ſngrlares 
That [zeſtes., And tho' both of them mention praying; yet, 
Wu mentioning no particular Time, and it being in actu 
Law. I,eiterabili, that is, that Singularity which the Law 
_ Ft ttt arverſificativa, it can make no legal 

rook;: =: ER. | 

IX. The Partiality of their Sentence does further 
appear, in that they proceeded in a clandeſtine Manner 
Ito the Sentence of Deprivation, during the Time of 
the ſitting of the Synod, without calling Mr. White 
Th hear Sentence pronounced, as is uſual in ſuch Caſes, 
f tho' he had not only given in a Declinator, but proponed 
Prein peremptory Defences, by which they thought probably, 
* he might be ignorant thereof, and ſo neglect the Op- 
of th portunity of entring his Appeal. Which appears further 
* from the Clerk's refuſing him an Extract of the Sen- 
Thr ce, even upon his own Charges. And all this was 
1 fod done and carried on by Perions fitting and voting in 
Word the Presbytery; who were, 7þ/o ſacfo, deprived by ex- 
Ipreſs Acts of Parliament for not taking the Oaths. 
| But they did not reſt there; for after Mr. White had 
appeal'd from the Presbytery's Sentence, they prevailed 
with the Lieutenant ot the County ſo far as to endea- 
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to a Submiſſion and Compliance, under Pain of Mili. 
tary Force. And that this was by the Presbytery's Pro- 
curement, appears by Copics of the Letters and Orden 


herewith produced. 


As to the Fifth Point, Viz. That ſuppoſe Mr; 
White had been guilty of the Crimes libelled, 
and that the Proſecution had not been dilcharg'd 
by Act of Parliament; yet the ſame is indem- 
nified by His Majeſty's late Gracious Act of 
General Pardon, and he is nowiſe comprehen- 
ded under any of the Exceptions in tke foreſaid 

Act. 


For tho? all Perſons, who exerciſe any Office or In 
Employment Eccleſiaſtical, Civil or Military, who by 
Virtue of any Act or Law whatſoever, were diſabled 
to hold or execute the ſame, remain and continue un- I 
der ſuch Diſability; that Exception has only Relation Ip. 
to Per lone, who, by ſome Law or Act of Parliament, 
were declared incapable, and diſabled to hold or enjoy 
their Offices, as ſeveral of thoſe who pretend to be 
Mr. White's Judges, and are now ſitting in the Synod, 
ipſo facto were; by the Act, Anno ſexto Reginæ, in- 
ld An Act for the better Security of Her MajeſiysfSy 
Perſon and Government. And it cannot be pretended, ſhy; 
there's any Act or Law, declaring the Crime laid to 
Mr. }/hite his Charge, to infer any Diſability or Inca- 
pacity, the Act, Anno ſexto Kegine aforeſaid, making] 
ſuch Words (pol: en, to infer only the Penalty of Pre: 
munire upon Irtormation, Proſecution and Probation in 
Manner mentioned in the ſaid Act. And Mr. IWhite's 
Caſe ſeems cles rly to come uncer the Act of General 
Pardon, from [ne exprels Worte thereof, viz. As all 
excepted 


lili- 


njoy 


11 
excepted all Cantempis in any Eccleſiaſtical Court, in ſuch 


Cauſes only that have been commenced for Maiters of © 


Right, and not for Correction For the Proſecution in 
the Eccleſiaſtical Court againſt Mr. White, could not 
be for Matter of Right, but for Correction. For ſure 
the Presbytery does net pretend to judge in Matters 
of Right; for that even our Saviour himſelf declines, 
St, Luke 12. 14. And he ſaid unto him, Man, who 
made me a Judge or Divider over you ? | 

Upon the whole Matter, Mr. White having behaved 
himſelf quietly and peaceably in his Congregation, as 
became a Miniſter of the Goſpe], thoſe 55 Years 
bypaſt ; and now being a Man of 80 Years of Age, 
ind under the Protection of the Acts of Indulgence 


' and Toleration ; and diſcharged from any Proſecution, 


upon the Account of Wards ſpoken in his preaching, 
or praying; and beſides, fully indemnified by His 
ajeſty's moſt Gracious Act of General and Free 


Pardon: It is humbly hoped, That the Presbtyery's 


entence againſt him -will be reverſed, his whole 
ongregation having unanimouſly declared their Satiſ- 


> be ffaction in his Minifiry, as appears by the Parochial 
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ertificate ſigned by them, and ready to be produced. 
Notwithſtanding of what is above repreſented, the 
nod refuſed to reverſe the Presbytery Sentence, or ſo 


nuch as to admit of My, White's Appeal. 


Sir 


| „ - 
Sir Peter Frazer of Durris Lieutenant of 
the County of Kincarden, his Letter to 
Mr. George White Miniſter of Maryculter. 


] TH E Presbytery of Aberdeen having ordain'd Two 
of their Number to apply to me for an Order, to oblige 
yo to deliver up the Keys of the Church of Maryculter, 
to any appointed by them, I thought fit to give you my 
Advice, to make no further Scruples nor Delays about 
77, &c. And thereafter he adds, I wiſh ye would avoid 
my Imploying the Military Power, to bring you to a Coni- 
pliance, being a Thing contrary to my Inclinations to do, 
but muſt be obliged to it, in Caſe of your ſurther Obſtinacy 
or; Refisſal. - | 


ADVERTISEMENT. 


| HE Copy of the Appeal, being in the Printer's Hands | 
| ſeveral Months ago, had been publiſh'd much ſooner, | 


: 


it it had not been for ſome particular Reaſons. And ſeeing | 


there are now Two of the Epiſcopal Clergy in the County | 
of Aberdeen commiſſioned by their Brethren to go for London 
in order ro ſeck Redicſs; *tis hop:d all good Churchmen | 
wilt contribute their Advice and Aſſiſtance for delivering | 
the Regular Clergy from Presbyterian Perſecution. | 
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Among other Literal Errors, the Reader is deſired to mend 
the following, vi. 1 V 
Age 6. Line 9. read Clergv. p. 29. J. 20. r. notwithſtanding. p. 31 
I. r. NMa jeſty. 7. 32. 1. 28. after Judicatures, add, now. p. 4 
J. 29. r. Obedience. p. 52. J. 17. aſter People's, add, Rights. p. 53. 4 
my Presbyterian. . r. reſolv'd. P. „„ . Presbytery. p. 6% N 
J. 27. r. Ii ilege. p. 64. J. S. r. County. p. 66. I. 28. v. Crimes. p. 74. 2 
thy ah fr and, r. or. p. 75. J. 8. for, of be, r. be of. p. 76. J. 11. 1” þ 
nad, v. has, J. 29. after Fccletiafical, add, and, after Lib. add 4. 
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